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IN THE HIGH COURT OF SOUTH AFRICA 

(CAPE OF GOOD HOPE PROVINCIAL DIVISION) 

CASE NO:                   CC169/07 

DATE:                  8  APRIL 2008 

In the matter between: 5 

THE STATE               

And 

DAVID LANDRINO PAULO              

            

J  U D G M E N T 10 

 

FOURIE, J:  

 

The accused is charged wi th the murder of  the fol lowing 

persons;  Charmaine Al freda Mkona,  the deceased in count 1 15 

(“Charmaine”) ;   Petronel la Zande Furtak, the deceased in  

count 2 (“Petronel la”)  and Latoya Mkona, the deceased in 

count 3 (“Latoya”).  

 

Charmaine and Petronel la were adul t  s isters whi le Latoya was 20 

the 2-year-old daughter of Petronel la.    They resided in the 

family home in Guguletu, together wi th other members of the 

Mkona family.    Petronel la was former ly marr ied to one Fel ix 

Furtak,  hence her d i f ferent surname. 

 25 



  JUDGMENT 

 

2

The State al leges that  dur ing the ear ly morning of  21 June 

2006 and at  the Mkona fami ly home, the accused unlawfu l ly 

and intent ional ly k i l led Charmaine, Petronel la and Latoya by 

shooting each of them with a f i rearm.   I t  is  a l leged that  each 

of  the murders was planned or premeditated with the resul t  5 

that  the provis ions of  Act 105/1997, read wi th part  1 of  

schedule 2 thereto,  apply.   

 

In count 4 i t  is  al leged that the accused unlawfu l ly  had in h is 

possession a f i rearm, the detai ls  of  which are to the State 10 

unknown, wi thout  hold ing a l icence, permit  or  authorizat ion to 

possess such f i rearm. 

 

In count 5 i t  is  al leged that he unlawfu l ly  had in h is possession 

ammunit ion,  namely 9 mm bul lets whi le not  in lawful  15 

possession of a f i rearm capable of  f i r ing that  ammunit ion.  

 

The accused pleaded not gui l ty to a l l  f ive counts against  him 

and chose not  to  provide any plea explanat ion.    He is 

represented by Adv Pothier  whi le Adv Jonas appears on behalf  20 

of  the State.  

 

A pre- tr ia l  conference as is present ly required in this Divis ion,  

was held by the part ies on the 19t h  of  March 2008.   The 

minutes thereof form part of  the record as Exhibi t  A.    In 25 
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paragraph ( i i )  thereof i t  was agreed that certain admissions 

were to be made by the accused which admissions were 

subsequent ly reduced to wri t ing and handed in as Exhibi ts C,  

E,  and G.   The said exhibi ts re late to admissions made by the 

accused wi th regard to the three deceased respect ively.    I t  5 

includes an admission of the correctness of  the f indings 

ref lected in the three post mortem reports prepared by Dr 

Bouwer af ter  performing autopsies on the bodies of the three 

deceased.  

 10 

The cause of death in  regard to each of  the three deceased 

was a gunshot wound to the head and the consequences 

thereof.    In each case there was a s ingle gunshot wound to 

the head of  the deceased wi th the entrance wound in the case 

of  Charmaine in the left  f rontal  area, in the case of Petronel la 15 

the entrance wound was in the lef t  temporal  area, whi le in 

regard to Latoya the entrance wound was in the r ight  temporal  

area.   In the case of Petronel la the post  mortem report a lso 

shows that she was pregnant with  a foetus weighing 1.6kg 

present in the uterus.    20 

 

I t  is  not in dispute that in  the ear ly hours of 21 June 2006 the 

three deceased were shot execut ion sty le whi le si t t ing in the 

lounge of  the Mkona home.   Charmaine was s i t t ing on the 

couch facing the te levis ion,  as depicted in photos 6 to 10 of 25 
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Exhib i t  B.   Petronel la  was found si t t ing in  the chair  a lso facing 

in  the di rect ion of  the televis ion wi th Latoya in her arms.   As I  

have mentioned, each of  the deceased had been shot once in 

the head.    

 5 

What has to be determined is whether the State has proved 

beyond a reasonable doubt that  the accused was the person 

who had murdered the deceased.   In i ts  quest to d ischarge i ts 

onus  the State in the main rel ies on evidence of  a 

c i rcumstant ia l  nature.  10 

 

A Court ’s approach in drawing inferences from circumstant ial  

evidence was expla ined as fo l lows in the wel l -known case of   

R v Blom 1939 AD 188 at 203:    

“ In reasoning by inference there are two cardinal  15 

rules of  logic which cannot be ignored.    

1.      The inference sought to be drawn must be  

consistent  wi th al l  the proved facts.    I f  i t  is 

not ,  the inference cannot be drawn.    

2.      The proved facts should be such that  they  20 

exclude every reasonable inference f rom 

them, save the one sought to be drawn.   I f  

they do not exclude other reasonable 

inferences, then there must a doubt whether 

the in ference sought to be drawn is correct. ”  25 
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In R v De Vi l l iers 1944 AD 493 i t  was expla ined at  548 that i t  

is  not each proved fact  which must exclude al l  other 

in ferences;  the facts as a whole must do so.    In th is regard 

reference was made to the fo l lowing passage from Best on 

Evidence 5 t h  Edi t ion, at  298: 5 

“Not to speak of  greater numbers, even two art ic les 

of  c i rcumstant ial  evidence though each taken by 

i tsel f ,  weigh but as a feather,  jo in them together 

you wi l l  f ind them pressing on the del inquent wi th 

the weight of a mi l ls tone.   I t  is  of  the utmost 10 

importance to bear in mind that  when a number of  

independent c ircumstances point  to the same 

conclusion,  the probabi l i ty  of the justness of  that 

conclusion is not the sum of the s imple probabi l i t ies 

of  the ci rcumstances, but is the compound result  of 15 

them.” 

 

The appel late divis ion in  R v De Vi l l iers added fur ther at 508-9 

that :  

“The Court must not take each c i rcumstance 20 

separate ly and give the accused the benefi t  of  any 

reasonable doubt as to  the inference to be drawn 

from each one so taken.   I t  must careful ly weigh 

the cumulat ive ef fect  of  a l l  of  them together and i t  

is  only after  i t  has done so that the accused is 25 
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ent i t led to  the benefi t  of  any reasonable doubt 

which i t  may have as to whether the inference of 

gu i l t  is  the only inference which can reasonably be 

drawn.   To put  the matter  in another way, the 

crown must sat isfy the Court not  that each separate 5 

fact is  inconsistent wi th the innocence of the 

accused but that the evidence as a whole is beyond 

a reasonable doubt inconsistence wi th such 

innocence.”   

 10 

As stated in R v Saul  2004 (2) SACR 599 at  666H: 

“An accused cannot be convicted unless on the 

proved facts the in ference of gui l t  is  not  only a 

reasonable inference but is the only reasonable 

in ference.”     15 

When i t  has to be decided whether proven facts a l low for  a 

reasonable inference other than the inference sought to  be 

drawn by the State,  i t  should be borne in mind that such other 

in ference also has to be consistent wi th al l  the proved facts.    

In consider ing the effect o f  evidence, one need not be 20 

concerned with remote and fantast ic possib i l i t ies,  and i t  is  not 

incumbent upon the State to e l iminate every conceivable 

possibi l i ty  that  may depend upon pure speculat ion.    

 

The State is  not  obl iged to indulge in conjecture and f ind an 25 
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answer to every possib le inference which ingenui ty may 

suggest any more than the Court is  cal led upon to seek 

speculat ive explanat ions for  conduct which on the face of  i t  is 

incr iminat ing.    See S v Reddy and Others 1996 (2)  SACR 1 

(A) at 10.     5 

 

The evidence shows that  the fol lowing facts are common cause 

or in any event not d isputed by the accused.    

1 .  The accused and Petronel la were involved in a 

re lat ionship with each other and Latoya was born of  th is 10 

re lat ionship.  

2 . For a period of approximately two to three months 

dur ing 2003 and 2004, the accused and Petronel la had 

l ived together in a room in the back yard of  the Mkona 

home.   Thereafter  they lef t  and went to  l ive elsewhere, 15 

but  in 2006 Petronel la returned to l ive at the Mkona 

home.   The accused was a frequent vis i tor  to the 

Mkona home where he vis i ted Petronel la and Latoya. 

3. On 20 June 2006 the accused vis i ted Petronel la and 

Latoya at the Mkona home during the day and later 20 

dur ing the evening. 

4. When the accused vis i ted the Mkona home on the 

evening of  20 June 2006, a l l  three deceased were 

present in the house.   When the accused arr ived, Nandi 

Mkona was already in the bedroom that she and her 25 
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cousin Tando had shared.   When Wandi le Mkona, who 

slept in the room in the back yard of  the Mkona home, 

went to bed that evening, he le f t  Petronel la,  Charmaine 

and Latoya behind in the lounge.   When Zolani  Mkona, 

who had watched a soccer game on televis ion dur ing 5 

that  evening, went to  bed, the said three deceased and 

the accused remained behind in the lounge of  the 

Mkona home.   On his own version the accused stayed 

at the Mkona home unt i l  10 or  11 pm on 20 June 2006. 

5. Af ter  she had fa l len asleep, Nandi  was awoken by 10 

gunshots.    This was in the ear ly hours of  the morning 

of 21 June 2006.   Af ter she had raised the alarm, 

Petronel la,  Charmaine and Latoya were found dead in 

the lounge, each wi th a s ingle gunshot wound to the 

head.   The accused was not on the scene, but he was 15 

apprehended at  approximately 3:40 am on 21 June 2006 

at Nyanga Junct ion which is approximately 20 minutes 

walk ing t ime from the Mkona home.    

 

I  now turn to the evidence of the ind ividual  State wi tnesses 20 

upon which the State rel ies in  establ ishing the gui l t  o f  the 

accused.    

 

Zol iswa Dal i  was the f i rst  State witness and she is an 

immediate neighbour of the Mkonas.    She was a frequent 25 
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visi tor  to the Mkona home.   On 20 June 2006 she vis i ted 

the Mkona home dur ing the morning, late afternoon and the 

evening, mainly to watch te levis ion.    She conf irmed that 

the accused also visi ted the Mkona home on that day, at 

approximately midday and dur ing the evening.    5 

 

Accord ing to her she had lef t  the Mkona home at 

approximately 9 pm that  evening and when she lef t  the 

accused was st i l l  there.    She test i f ied that  la ter  that n ight,  

approximately between 10 and 11 pm Petronel la came to 10 

her house to buy c igarettes.    She sold cigarettes to 

Petronel la and gave her R7,00 change.    

 

Apparent ly the arrangement between her and Petronel la was 

that when the late night movie would star t ,  Petronel la would 15 

come and cal l  her to v iew same at the Mkona home.   

However,  Petronel la did not return to cal l  her for  this 

purpose, but later that  n ight,  according to her i t  was past 11 

pm, one Buti  came to her home and said that  Nandi  had 

awakened him and to ld him that something had happened at 20 

the Mkona home.   She invest igated and found the front  

door of the Mkona home open, wi th the te levis ion st i l l  on.     

 

She entered the home and found the three deceased in the 

posi t ions that I  have already described.    25 
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This wi tness also test i f ied that when Petronel la  came to buy 

c igaret tes f rom her,  as I  have a lready descr ibed, she, that  

is  Petronel la,  said that  the accused was st i l l  at  the Mkona 

home;  that  she did not want him there and did not  know 

what he wants there.   In fact ,  according to the wi tness, 5 

Petronel la descr ibed the accused as “ that  dog”.    This 

hearsay evidence of  Zol iswa Dal i  was not  admit ted as proof 

of the truth of  the contents thereof,  i .e.  to  prove that the 

accused was st i l l  present at  the Mkona home when 

Petronel la vis i ted Dal i  to buy c igarettes.  10 

 

However,  as wi l l  appear later,  the need for  the State to rely 

on th is hearsay evidence has fa l len away, as i t  in fact 

co incides wi th the evidence of the accused.   Zol iswa 

descr ibed the clothes that the accused was wearing on the 15 

20t h  of June 2006 as a brownish jacket and a pair  of  jeans, 

as wel l  as a smal l ish black Panama hat.    She also test i f ied 

that  when she le ft  the Mkona home that  n ight,  the accused 

was si t t ing in  the same corner where he always used to s i t .    

When quest ioned by the Court she expanded on the 20 

relat ionship between the accused and the members of  the 

Mkona household.   She said that they were scared of the 

accused as they did not  know what he might do to them.   

Accord ing to her there were instances in the past when 

Petronel la did not  want the accused there and had chased 25 
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him away.   She then added that  on the 20 th  of June 2006 

Petronel la had also chased him away but  that the accused 

said that  he wi l l  leave when he feels so.    She also test i f ied 

that  in  the past the accused would forceful ly come into the 

house wel l  knowing that  Petronel la was scared of h im.    5 

 

Mr Pothier  cr i t ic ized the witness for  not mentioning ear l ier  

in her evidence that Petronel la had al legedly chased the 

accused away on the 20 t h  of  June 2006, but  the wi tness said 

that  she had not  ment ioned i t  as she was not asked about i t .    10 

She insisted that the argument which she had heard 

between Petronel la and the accused when Petronel la asked 

h im to leave, happened before midday before the witness 

had lef t .  

 15 

When confronted wi th her wri t ten statement to the pol ice 

which also does not  mention th is argument between 

Petronel la and the accused, she repl ied that the pol ice did 

not ask her about i t .    She added that the pol ice of f icer  did 

not ask her everyth ing that happened and that she was st i l l  20 

in shock when she gave the statement.   When asked why 

Petronel la would have al lowed the accused into the house 

dur ing the evening,  af ter  she had an argument wi th  him 

earl ier ,  the witness responded by saying:    

 25 
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”They are scared of  him, they don’ t  know what 

he might  do.”  

 

The second wi tness for  the State was Zolani  Mkona, the son of 

Charmaine.   He conf i rmed that in the past there had been 5 

arguments between Petronel la and the accused and at  t imes 

when the accused arr ived at the Mkona home to vis i t  her,  she 

would ask them to say that she is not there.     

 

He says that round about midnight on the 20t h  of June 2006 he 10 

was watching a soccer game between Manchester Uni ted and 

Liverpool on the te levis ion in the Mkona home.   Petronel la,  

Charmaine and Latoya were also in the lounge whi le Nandi  

and Tando were s leeping in the bedroom.   There was a knock 

at  the f ront  door and when he asked who i t  was,  the accused 15 

ident i f ied himsel f .    The wi tness quer ied the purpose of the 

accused’s vis i t  at  that  late hour, but Petronel la said that he 

should open the door for  the accused.   This he did whereupon 

the accused entered.    The wi tness cont inued watching the 

soccer game, then went to s leep in a bungalow in the back 20 

yard of  the Mkona residence.    

 

The wi tness test i f ied that whi le he was st i l l  in  the lounge he 

overheard the accused saying to Petronel la that she should go 

for  an abort ion.   He also heard Petronel la  saying to the 25 
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accused that  he is not  mainta in ing Latoya,  so he cannot te l l  

her to  terminate the pregnancy.    The wi tness says that  

Charmaine then intervened as she was not in  favour of the 

pregnancy being terminated.   He added that Petronel la a lso 

said to the accused that wi th the bi r th of  Latoya, he,  the 5 

accused, to ld her that  he was not ready.    

 

This witness also al luded to past v io lent behaviour on the part  

of  the accused.   According to him there were problems 

between the accused and Petronel la , part icular ly in regard to 10 

Petronel la ’s former husband, Fel ix Furtak.     He test i f ied that 

on one occasion when Fel ix had arr ived at the Mkona home in 

h is motor vehic le, the accused had smashed the vehicle wi th 

an i ron bar.    

 15 

The wi tness test i f ied that  after  he had gone to s leep, he was 

awakened by people cal l ing his name from a neighbouring 

property.    He then entered the Mkona home through the 

k i tchen and upon enter ing the lounge he found the three 

deceased seated as I ’ve already descr ibed.    Then a search 20 

was mounted for  the accused whereafter Wandi le Mkona, some 

street committee people and the pol ice returned wi th the 

accused.   

 

Under cross-examinat ion the witness said that he could see 25 
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that there was no fr iendl iness between Petronel la and the 

accused on the night in quest ion.    As he put i t ,  there was no 

understanding between them.   He a lso says that  af ter  he had 

gone to bed at approximately 1 am, Petronel la had approached 

him wi th a request that  he should go buy some cigaret tes for 5 

her,  which he was not prepared to do.    He added that whi ls t  

he was in  the house, earl ier  the evening, Petronel la did not go 

out to  buy any cigarettes.   He said that pr ior to the arr ival  of  

the accused at  the Mkona home that  evening,  Charmaine and 

Petronel la were dr inking Vodka in  the lounge.   However, in his 10 

opin ion, Petronel la was not drunk.     

 

In re-examinat ion he explained that he did not actual ly  see 

Petronel la and Charmaine dr inking, but saw the bott le of  

Vodka in the lounge and therefore assumed that they were 15 

dr inking.    I t  was put to the wi tness that  dur ing his 

conversat ion wi th Petronel la that evening the accused merely 

said that he was concerned as to how they would care for  

another chi ld , but that he did not  say that  Petronel la should 

have an abort ion.   The witness rei terated that  the accused did 20 

say that  she should have an abort ion.   I  should add that  the 

memory of  th is wi tness was rather vague on what the accused 

was wearing on the 20 t h  of June 2006.    

 

Nandi Mkona, the 18-year o ld n iece of  Charmaine and 25 
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Petronel la,  also test i f ied on behalf  o f the State.    She says 

that  after  ret i r ing to her bedroom where she and her young 

cousin, Tando, s lept  that  n ight,  she was approached by 

Petronel la,  who said the fo l lowing to her:     

“Nandi ,  i f  you wake up in the morning and I ’m dead, 5 

or  i f  something is wrong wi th me, you must know i t  

is  Landr ino ( the accused).”  

She says that  she did not pay much attent ion to the statement 

of  Petronel la as Petronel la was under the inf luence of  l iquor.    

 10 

Thereafter she heard a knock on the front door and th is person 

ident i f ied himsel f  as the accused.   She then got  in to bed and 

fe l l  asleep.   Subsequent thereto, she was awakened by the 

sound of four gun shots.   She test i f ied that f rom where she 

was ly ing in her bed, she could see into the lounge which was 15 

br ight ly l i t .    She saw the accused standing in the lounge.    

She heard someone in  the lounge gasping for  a ir ,  but was not 

sure whether this person was hurt  or  crying.    She wai ted for  

approximately one minute, and af ter the accused had moved 

out of  her s ight,  she woke Tando and asked h im to close the 20 

bedroom door.    This he did and then she jumped out  of the 

bedroom window, ran to Wandi le ’s room at  the back and 

aler ted him.   Thereupon Wandi le went to  invest igate.     

 

In her evidence in chief the wi tness was asked whether she 25 



  JUDGMENT 

 

16

could have been mistaken in her ident i f icat ion of the accused.   

She answered in the negat ive, stat ing that the accused was 

wear ing a brown leather jacket.     

 

In cross-examination however, she conceded that she did not 5 

ident i fy the accused as such, but the brown jacket normal ly 

worn by him.   This was a dark brown leather jacket  and she 

never saw anybody else wear such a jacket.    She added that  

he frequent ly wore th is jacket.    I t  was put to her that the 

accused says that he did own two brown leather jackets, but 10 

when he came out of  pr ison pr ior to June 2006, the jackets and 

other i tems of c lothing had been stolen.   I t  was fur ther put to 

her that  on the night in quest ion,  the accused was wear ing a 

grey c loth jacket.     

 15 

She was shown a newspaper cutt ing with a photograph of  the 

accused taken on his f i rst  court appearance, Exhibi t  J ,  in 

which he appears to  be wearing a l ight  coloured jacket .    I t  

was put to  her that  th is was the jacket that  the accused had 

worn on the night in quest ion.   The wi tness denied i t ,  but 20 

conceded that in the circumstances i t  is possible that her 

recol lect ion might not  be re l iable.    However,  she added that 

she never saw anyone else wi th that brown leather jacket worn 

by the accused.    

 25 
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In react ion to quest ions put by the Court,  the wi tness 

conf i rmed that  the jacket  was the key to her ident i f icat ion of  

the accused, but that i t  was not an unusual  jacket.    She a lso 

conceded that  she only had a side on view of the person for  a 

very smal l  number of  seconds and did not  see his face.    5 

 

In our v iew Nandi was an intel l igent and honest wi tness.   She 

has an excel lent  command of  the Engl ish language and did not  

require the assistance of  an interpreter .    Her honesty is  in our 

view, underscored by her concession that  g iven the 10 

c i rcumstances in which she had to make this ident i f icat ion, her 

ident i f icat ion is open to doubt.    These ci rcumstances include 

her awakening from a deep sleep;  being in a dark room and 

looking into the br ight ly l i t  lounge;  having only a very few 

seconds to make the ident i f icat ion;   having only a side on view 15 

of  the person; not  seeing the person’s face,  and basing the 

ident i f icat ion sole ly on the brown jacket .    I f  one adds to th is 

the di f ference there appears to be between her and Wandi le’s 

descr ipt ion of  the jacket,  i t  becomes clear that  i t  would be 

dangerous to re ly on Nandi ’s evidence of  ident i f icat ion of  the 20 

accused. 

 

In S v Charzen and Another 2006 (2)  SACR 143 (SCA), 

Cameron, JA,  put i t  as fo l lows at 147 i  to  148 a: 

“But,  as our courts have emphasized again and 25 
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again in matters of ident i f icat ion, honesty and 

s incer i ty and subject ive assurance are s imply not  

enough.   There must in addit ion be certainty 

beyond reasonable doubt that the ident i f icat ion is 

rel iable and i t  is  general ly  recognised in this regard 5 

that  evidence of  ident i f icat ion based upon a 

wi tness’s recol lect ion of a person’s appearance,  

can be dangerously unrel iable and must be 

approached wi th caut ion.”  

 10 

The next  wi tness for  the State was Lindiwe Mkona, a s ister  of  

Charmaine and Petronel la.   She test i f ied as to the stormy 

relat ionship between Petronel la and the accused.   According 

to her the accused had ceased staying at the Mkona residence 

as he had f ights wi th and assaul ted Petronel la.    She says that 15 

on such occasions the accused would force his way into the 

house and once had threatened them wi th acid.    She says that 

th is was an ongoing occurrence and that they had been 

threatened by the accused armed with a syr inge.   According to 

her there was also an occasion when he assaul ted Petronel la ’s 20 

ex-husband, Fel ix.     

 

The wi tness recounted a meeting which she had wi th the 

accused at  Nyanga Junct ion dur ing the morning of the 20t h  

June 2006.   He had asked her whether she was aware of the 25 
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fact that Petronel la was pregnant and she answered 

af f i rmative ly.   The accused asked her how many months 

Petronel la was pregnant and who had impregnated her.    She 

answered that  she did not know for  how many months 

Petronel la had been pregnant,  but  said that  the only person 5 

that  was involved wi th her at the t ime was the accused.   The 

accused demanded to know why they were al lowing Petronel la 

to be pregnant,  whi ls t  knowing that she is i r responsible.   He 

added that he was going to take Latoya as Petronel la is 

pregnant and who is going to maintain the chi ld.    He said that 10 

as Petronel la would not  be in  a posi t ion to look af ter  the chi ld, 

why did she and her s ister  not make a plan to terminate the 

pregnancy.    He then said i f  they did not  make a plan to 

terminate the pregnancy, “he wi l l  show me something.”     He 

then lef t .  15 

 

Upon her arr ival  at home, L indiwe informed the members of the 

Mkona household what had happened at Nyanga Junct ion.   

Approximately an hour later  the accused arr ived.    He informed 

Petronel la that he wanted Latoya.   Petronel la  advised him that 20 

she was not in a posi t ion to hand the chi ld to  him as she was 

st i l l  washing the chi ld ’s c lothes.   The accused remained there 

playing wi th the chi ld.    The wi tness says she then went to buy 

eggs and bread across the road and when she came back the 

accused had lef t .    She sat down with Petronel la who to ld her 25 
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that she is scared as the accused had said to her that he 

would shoot her.  

 

This lat ter  part  of  the wi tness’s evidence was admitted as 

proof of  the contents thereof.    My reasons for  admit t ing same 5 

are to be furnished later in th is judgment.   The wi tness 

test i f ied that when Petronel la  to ld her th is,  she appeared to be 

very scared and as i t  was dur ing the morning whi le she was 

st i l l  c leaning her house, Petronel la was not under the inf luence 

of  intoxicat ing l iquor. 10 

 

Dur ing cross-examinat ion i t  was put to L indiwe that  the 

accused did meet her at Nyanga Junct ion where they had a 

conversat ion, but that  he was not cross and did not te l l  her 

that  Petronel la was i rresponsible.   In  addi t ion i t  was put to her 15 

that  the accused denies that he suggested that  they should 

make a plan regarding Petronel la ’s pregnancy.    

 

In response to a quest ion as to what she thought the accused 

meant by saying that i f  Petronel la does not have an abort ion,  20 

he would show her something, she stated that she thought the 

accused would assault  Petronel la or  do something bad or 

painful  to her.    She says that she regarded th is as a ser ious 

threat ,  wi th the resul t  that  she cancel led a pract ise session 

which she had scheduled and went stra ight home to te l l  the 25 
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others.     

 

I t  was put  to the wi tness, wi th reference to her wri t ten pol ice 

statement, that she was confused and that she had actual ly 

heard from Petronel la that the accused had to ld her that  she 5 

must not push him to do something that nobody would l ike.   

The witness rei terated that i t  was the accused who had 

conveyed a threat to her at  Nyanga Junct ion, but she could not 

expla in why i t  was not included in her pol ice statement as she 

said that  she is sure that she had to ld the pol ice about i t .  10 

 

The wi tness rect i f ied her evidence in chief by stat ing that  when 

she returned f rom the shop where she had bought the mi lk and 

bread, the accused was st i l l  present at the Mkona home.   She 

says that  dur ing her evidence in chief  she wanted to correct 15 

th is,  but the prosecutor  had a lready cont inued asking her other 

quest ions, and she accordingly did not  have the opportuni ty to 

do so.    She added that  the accused was then busy playing 

wi th Latoya and thereafter  stood up and said that  Petronel la 

had to prepare the chi ld for  h im as he wi l l  come back later  to 20 

fetch her.    The accused then lef t .    I t  was then that Petronel la 

to ld her that  the accused had threatened to shoot her.    She 

says that she then tr ied to calm Petronel la,  by assur ing her 

that  nothing would happen to her.    She said that she did not  

th ink that  the accused would implement his threat  to  shoot her 25 
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or anyone else, as Petronel la was pregnant and in the past  he 

had made a number of  threats apparent ly wi thout execut ing 

same.    

 

L indiwe test i f ied that  she did mention th is threat of  the 5 

accused to Charmaine,  but not to Wandi le .   She only 

mentioned i t  to the lat ter after  the murders were committed.    

Upon being quest ioned as to any other boyfr iends which 

Petronel la may have had, she stated that  apart  f rom an affa ir  

in  the ear ly 90’s, Petronel la marr ied Fel ix and af ter  her d ivorce 10 

the accused was her only boyfr iend.    

 

With regard to the clothing worn by the accused, the witness 

said when they met at Nyanga Junct ion dur ing the morning of 

20 June 2006, he was wearing a brown leather jacket.    She 15 

recal ls that he wore mustard coloured boots as wel l .    She 

test i f ied that when he visi ted the Mkona’s dur ing the evening 

of  that  day, he was wearing the same jacket as i t  was cold and 

the jacket  was closed, wi th the resul t  that  she could not  see 

what he was wearing underneath.   20 

 

In re-examinat ion she conf i rmed that  she was very fami l iar  

wi th th is brown jacket of the accused which he had the habi t  of  

wear ing for  a long per iod before the incident,  probably for 

more than a year.    25 
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Before deal ing with the next State witness, I  now furnish my 

reasons for  admit t ing the hearsay evidence tendered by 

Lindiwe.   This concerns the hearsay evidence of  L indiwe that 

Petronel la had told her that the accused had said to her that  

he would shoot her.    This hearsay was admit ted in the 5 

in terests of  just ice as provided in  Sect ion 3(1)(c)  of Act No. 45 

of  1988.   This sect ion l ists seven factors which the Court 

should take into account in  consider ing whether hearsay 

evidence should be admit ted in the interests of just ice.     

 10 

I  now deal  wi th the seven factors ment ioned in the sect ion.  

 

1.    The nature of the proceedings 

 

These are cr iminal  proceedings and the Court  should be 15 

hesi tant to a l low hearsay evidence against an accused as i t  

in fr inges upon the r ight of  an accused to a fa i r  t r ia l ,  including 

the r ight  to chal lenge evidence.   However, i t  should be borne 

in  mind that  Act  No. 45 of 1988 creates a f ramework for  the 

admission of  hearsay evidence i f  i t  is  regarded to be in the 20 

in terests of just ice. 

 

2.    The nature of the evidence 

 

The quest ion to be asked in this regard is whether the 25 
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evidence is suff ic ient ly  re l iable to be admit ted against  the 

accused.   Put  d i f ferent ly,  the quest ion is whether there are 

factors safeguarding the t rustworthiness of the evidence.    

 

F i rst ly ,  in this regard I  was of  the view that  th is was not the 5 

type of  statement Petronel la would have made in jest.    I t  

seems to me to be the type of statement which a person who 

was s incere would have made and i t  has to be borne in mind 

that short ly af ter  making th is statement to L indiwe, Petronel la 

was in fact fata l ly wounded.   I  was also of  the view that there 10 

was no basis for a f inding that  L indiwe had fabr icated her 

evidence in th is regard. 

 

Secondly,  I  was sat isf ied that  there were suff ic ient safeguards 

for  admitt ing th is evidence as rel iable evidence.   The factors 15 

which in my view safeguarded the trustworthiness of the 

evidence were the fo l lowing: 

(a) L indiwe test i f ied that immediately before 

making th is statement to her,  Petronel la 

informed her that she was scared.   This 20 

underscores the s incer i ty  of Petronel la in 

making th is statement to L indiwe.   I  should 

add that dur ing the subsequent examinat ion of 

L indiwe, af ter  the admission of  th is hearsay 

evidence, she conf i rmed that Petronel la had 25 
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appeared to be very scared when she made 

the statement to her.    I t  was dur ing the 

morning of  20 June 2006 that Petronel la made 

th is statement to her whi le she was her 

normal se l f  and had not yet had anything to 5 

dr ink.  

 

(b) This was a br ief ,  s imple statement conveyed 

by Petronel la to  L indiwe.   In  my view i t  is 

improbable that Petronel la had misunderstood 10 

i t  when i t  was made by the accused.   I t  is ,  in 

my view, a lso improbable that when Petronel la 

conveyed i t  to Lindiwe, Lindiwe would have 

misunderstood i t .    I t  would not have taxed 

ei ther Petronel la ’s or  L indiwe’s powers of 15 

observat ion and attent ion,  to  memorize,  reta in 

and convey th is simple statement.   I t  was not,  

for  example, a long explanat ion given by the 

accused to Petronel la which she may have 

had di f f icu l ty in remembering or  which Lindiwe 20 

may have had di f f icul ty in remembering and 

conveying.   There was also not  a lapse of  a 

long per iod of  t ime between the t ime that  the 

accused had said th is to Petronel la  and her 

conveying i t  to L indiwe. 25 
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(c) The making of  a threat of th is nature seemed 

to f i t  in  with the evidence of the past conduct 

of the accused.   As al luded to in the evidence 

of the members of the Mkona fami ly,  there 

was a history of  v io lence on the part o f the 5 

accused and he was feared by them.    On 20 

June 2006 there was an argument – or at  

least a d i f ference of  opinion between him and 

Petronel la  -  regarding her pregnancy.   Dur ing 

the morning of 20 June 2006 at  Nyanga 10 

Junct ion, the accused threatened Lindiwe, 

that i f  they did not make a plan wi th 

Petronel la ’s pregnancy, he would “show her 

something”.    The accused admits that he was 

in the Mkona home dur ing the morning and 15 

dur ing the evening of 20 June 2006 and 

acknowledges that there was a conversat ion 

between him and Petronel la regarding her 

pregnancy.   He also conf i rms that there was 

a conversat ion between him and Lindiwe at  20 

Nyanga Junct ion that morning, a l though he 

denies that he insisted that they should 

convince Petronel la to terminate her 

pregnancy or  that he uttered a threat of  the 

nature test i f ied to by Lindiwe, i f  the pregnancy 25 



  JUDGMENT 

 

27

were not  to be terminated. 

 

(d) When Nandi ret i red to her room that evening, 

Petronel la  came to her and said:   “ I f  you 

wake up in the morning and I  am dead or 5 

something is wrong wi th me, you must know i t  

is  Landr ino.”    One would expect  a statement 

of th is nature to be made by a person who had 

been threatened wi th physical  harm by the 

accused. 10 

 

(e) Petronel la ’s intake of a lcohol would not  

necessari ly have precluded her f rom 

remembering and conveying th is br ief ,  s imple 

threat to L indiwe.   Accord ing to the scient i f ic 15 

analysis she had 0,12 grams of  a lcohol  per 

100 ml of  b lood in her body at the t ime when 

she was shot.    Al though th is exceeds the 

present legal  l imi t  for  dr iv ing a motor vehicle, 

i t  should be borne in mind that a few years 20 

ago a person was regarded as f i t  enough to 

dr ive a vehicle wi th th is amount of a lcohol  in 

h is or  her b lood. 

 

( f )  The accused had a ful l  opportuni ty to cross-25 
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examine Lindiwe on the making of  the 

statement by Petronel la.    He also had the 

opportuni ty of cross-examining L indiwe in 

regard to Petronel la ’s emotional  state,  

physical  condit ion and the circumstances in 5 

which Petronel la had made the statement to 

her.  

 

3.    The purpose for  which the evidence is tendered 

 10 

In the instant case i t  was tendered by the State to prove that 

the accused intended to do Petronel la harm.   Al though i t  was 

not tendered to prove that the accused actual ly  committed the 

murder, i t  was intended to prove a fundamenta l  issue in  th is 

case.   Al though I  was of the view that a Court  should not 15 

easi ly be persuaded to admit  hearsay evidence against an 

accused, due to the prejudice that i t  may have for  the accused, 

i t  should be borne in mind that  the evidence was tendered for 

a compel l ing reason which should make i t  more l ikely to  be 

received than evidence which merely goes to a side issue or 20 

for  a doubtfu l  purpose. 

 

4.    The probative value of the evidence 

 

I  considered what the hearsay evidence wi l l  prove, i f  admitted, 25 
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and whether i t  would do so re l iably.    I  have already said that 

the evidence would prove a fundamental  issue in this case,  but 

in  view of the abovementioned safeguards, I  was sat isf ied that 

there was just i f icat ion for  admit t ing th is hearsay evidence. 

 5 

In regard to the next  factor ,  namely the reason why the 

evidence was not g iven by the person on whose credib i l i ty  the 

probat ive value thereof depends,  i t  is  common cause that 

Petronel la,  who had made the statement to Lindiwe, is  dead.    

 10 

In regard to the f inal  factor ,  i .e.  the quest ion whether any 

other factor  requires the admission of  the evidence, i t  should 

in  my view be borne in mind that the only other persons who 

were present dur ing the murder, namely Latoya and 

Charmaine, were also dead and could obviously not assist the 15 

State in i ts  attempt to discharge i ts  onus  of  proving the gui l t  of  

the accused. 

 

In considering al l  these relevant factors,  I  concluded that  

notwi thstanding the prejudice to the accused, in admit t ing 20 

hearsay evidence, there were suff ic ient safeguards in this 

instance for  the t rustworthiness of the evidence and I  

accord ingly admitted same. 

 

I  now return to the next wi tness cal led by the State,  namely 25 
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Wandi le Mkona.   He is the brother of  Charmaine and 

Petronel la.    He says that on the evening of the 20t h  of June 

2006, he returned to the Mkona home and went stra ight to bed.    

He s lept  in  the room in the back yard.    He conf i rms that  he 

was subsequently awoken by Nandi who to ld him that  she had 5 

heard shots in the house and people breathing or snort ing.    

Upon being asked whether Nandi had ident i f ied any person to 

him he said that she had told h im that  she had lef t  the accused 

in the house and he can be the one who could have done i t .    

Wandi le asked her whether the accused was the perpetrator,  10 

but she said that at  the t ime she could not see as she was 

afraid of  showing her face.    

 

The wi tness then saw a shape moving around in the house 

whereafter he, the wi tness,  jumped over the fence to Zol iswa 15 

Dal i ’s house and asked her to  in form the pol ice what had 

happened in the Mkona home.   He could not ident i fy the 

shape he had seen moving around in the home.    

In cross-examination the wi tness said that he had suspected 

the accused might  be involved in doing something bad to the 20 

Mkona’s as he had been involved in many pr ior  inc idents.    He 

also conf i rmed that  L indiwe had that  day to ld h im that the 

accused had to ld her to talk to Petronel la,  “ to take the baby 

out of  her tummy.”    

 25 
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Upon being asked about the re lat ionships of  Petronel la, the 

wi tness conf i rmed that  Fel ix and the accused were her only 

two boyfr iends.    In answer to a quest ion as to what the 

accused was wear ing on the evening in quest ion,  he repl ied,  

that  he thought that i t  was a brown leather jacket wi th patches,  5 

as wel l  as blue jeans and yel lowish boots.    Accord ing to him 

he was famil iar  wi th this jacket of  the accused and i t  was made 

of  soft  leather consist ing of d i f ferent  colours of  patches.    The 

jacket,  however, was predominant ly brown in colour.    The 

wi tness fur ther test i f ied that he directed the pol ice where to 10 

look for  the accused, in part icular  at  NY58 No 30, Gugulethu.  

 

Three pol ice of f icers also test i f ied on behal f  of  the State.    The 

f i rst  was Captain Matentamo, the invest igat ing of f icer.    He 

saw the accused in the pol ice cel ls dur ing the day of 21 June 15 

2006.   He says that  the accused informed him that he does 

not know anything about th is matter  and that  he had only 

v is i ted the Mkona home at 10 am. on 20 June 2006.   He 

in formed the invest igat ing off icer  that  on the night of 21 June 

2006 he had slept  at NY3A No 2A Gugulethu.    He 20 

accompanied the accused to th is address,  which t ranspired to 

be a workshop where one Domingoz, to whose evidence I  wi l l  

in  due course refer ,  conducts his business of repair ing 

refr igerators and other equipment.    

 25 
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In the presence of the accused he asked Domingoz whether 

the accused had s lept  there on the night  in quest ion and 

Domingoz answered in the negat ive, as he had locked the 

premises that evening and unlocked same the next morning.    

He said that Domingoz conf i rmed that  the accused had helped 5 

him to repair  certa in equipment and that  the c lothes of  the 

accused were kept at  th is address.   The house was then 

searched and a su i tcase was found which apparent ly belongs 

to the accused. 

 10 

According to the wi tness nothing belonging to the accused was 

found in the sui tcase,  but credi t  cards and a l icence belonging 

to other persons were in the sui tcase.   No i tem of  re levance to 

th is case was found dur ing the search.    According to the 

wi tness he conversed with the accused in Engl ish and also 15 

explained his r ights to him.   His impression was that the 

accused understood th is explanat ion but  he found the accused 

to be di f f icul t  and uncooperat ive dur ing the search.  

 

Dur ing cross-examinat ion i t  was put  to the wi tness that  he did 20 

not inform the accused of  h is r ights,  to which the wi tness 

responded that  the accused is ly ing.   I t  was also put  to the 

wi tness that the accused had to ld him that he had vis i ted the 

Mkona home the previous n ight ,  to  which the wi tness re i terated 

that  the accused had to ld him that  he was only at  the Mkona 25 
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home dur ing the morning at  approximately 10 am, but that 

n ight  he was not  there.   I t  was also put to the wi tness that 

dur ing the search of  the workshop the accused had shown him 

his mattress,  b lankets and place where he was sleeping.   He 

responded that the accused did show him a sui tcase and 5 

c lothing but no mattress or  b lankets.   According to his 

observat ion there was in any event no space for  a mattress to 

enable one to s leep in the workshop. 

 

He was also asked about a red sports bag which the accused 10 

mainta ins was in the workshop, but  the wi tness could not 

remember seeing i t .    The witness did recal l  f inding a 

document on the premises which belonged to the accused.   In 

regard to the credi t  cards and l icence found in the sui tcase of 

the accused, the wi tness test i f ied that  same were l inked to a 15 

thef t  in Table View.   He denied that  any other documentat ion 

of  the accused and photos belonging to him were found on the 

premises. 

 

This wi tness fur ther conf i rmed that gunshot residue tests were 20 

done on the hands of  the accused to determine whether he had 

recent ly d ischarged a f i rearm.   He says that the resul ts were 

negat ive as no gun shot residue was found on the accused.   I t  

was put  to him that th is was an indicat ion that the accused did 

not f i re a f i rearm in the past  24 hours,  but  he disagreed as in 25 
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his knowledge such a test  has to be done wi th in two hours 

af ter  the d ischarge of the f i rearm and a person can in any 

event wash i t  of f  h is or her hands.   I t  was also put to the 

wi tness that  af ter  h is arrest ,  before and af ter th is wi tness had 

seen him, the accused was assaul ted by var ious pol ice 5 

of f icers.   This the wi tness denied.    He also denied that 

untoward methods were used to at tempt to force the accused 

to speak.    

 

In re-examinat ion the wi tness said the accused had to ld him 10 

that  he resides at  the said workshop and that  at the night of 

the incident he was in fact s leeping there.   The wi tness added 

that  the accused to ld h im that he used to stay in  Phi l ippi  but 

that  he had moved to th is address in Gugulethu where he is 

now residing, i .e .  NY 3A no. 2A. 15 

 

The next pol ice wi tness who test i f ied on behalf  of the State 

was Constable Tikayo.   He is a member of the Cape Metro 

Pol ice Stat ioned at Phi l ippi .    He was the dr iver of  the pol ice 

vehicle on patrol  during the ear ly hours of  the morning of  21 20 

June 2006.   They were aler ted over the pol ice radio that a 

shooting had taken place at the Mkona home.   Upon their  

arr ival  at the scene, family members of the deceased informed 

them that a foreigner is  suspected as the perpetrator ,  whom 

they ident i f ied as Paulo, that is the surname of  the accused.   25 
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They then patrol led the area in search of the suspect.     

 

Constable Tikayo patrol led the area,  searching for the accused 

at  Nyanga Junct ion at approximately 3:40 am.   He not iced a 

man in a phone booth.   I t  was the accused.   He greeted the 5 

accused in Xhosa, but  received no response.   However, when 

he spoke Engl ish, the accused responded.   He asked the 

accused what he was doing there and he responded by saying 

that he was cal l ing fr iends as he was on his way to Cape Town 

and Epping.   He asked him what k ind of  t ransport  he was 10 

going to use and the accused said that he intended using the 

tra in,  upon which the witness responded by saying that at  that  

t ime of  the morning there were no t ra ins.    The accused said 

that  he had woken up very ear ly,  d id not  have a te lephone, and 

thought i t  was the r ight t ime.   According to the witness the 15 

accused did not have a phone card or money on him and when 

the pol ice vehicle stopped, he placed the te lephone on the 

receiver wi th the resul t  that  he could not establ ish whether he 

was in  fact speaking to a fr iend.    

 20 

The witness then enquired from the accused where he stays.   

He says the accused said that he resides at NY58 no. 30.    As 

the witness had in the meant ime heard over the pol ice radio 

that  members of the family of  the deceased were on their  way 

to NY58 no. 30, he asked the accused to accompany and direct  25 
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him to th is address.    Whi le dr iv ing wi th the accused in the 

vehicle he not iced that the accused was shaking as i f  he was 

cold and was also looking around as i f  he wanted to run away.   

This behaviour caused the wi tness to suspect that  the accused 

had been involved in the murders.    He asked the accused 5 

whether he had a gi r l f r iend in Gugulethu to which the accused 

responded in the negat ive and said that  he had no gir l f r iend in 

South Afr ica.     

 

Upon their  arr ival  at NY58 no.  30,  they met a pol ice bakkie 10 

there and thereafter  a second pol ice bakkie arr ived wi th the 

members of  the family of  the deceased, including Wandi le 

Mkona and Kenneth Mkona.   Upon their  arr ival  Wandi le  asked 

the accused why he had k i l led his s ister.    According to the 

wi tness the accused d id not  respond and looked l ike a sad 15 

person, l ike someone who is remorseful .    However,  he did not 

deny this accusat ion of  Wandi le.    Thereaf ter the accused was 

taken to a pol ice van.   The wi tness denied that  the accused 

was ever assaul ted in his presence.   When asked i f  he was 

fami l iar  wi th NY3A no. 2A, that is the workshop where the 20 

accused maintains that he slept on the night of  20 June 2006,  

the wi tness said that he has no knowledge thereof and that  the 

accused did not  mention that he stayed there.   When asked to 

comment on the statement of  the accused at  the phone booth,  

that  he was on his way to Cape Town at  Epping,  the wi tness 25 
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said that i t  amazed him as Cape Town and Epping are two 

di f ferent  p laces.    In regard to the statement of the accused, 

that  he does not have a gi r l f r iend in Gugulethu or South Afr ica,  

the wi tness said that  the accused added that the reason for 

th is is  that  South Afr ican gir ls  l ike money very much.    5 

 

Dur ing cross-examinat ion the wi tness conf i rmed, as appears 

f rom his wr i t ten statement made at  5 am. on 20 June 2006, 

that  upon his arrest the accused was wear ing a grey jacket,  

check shir t ,  b lack shoes and black trousers.   I  should add that 10 

the photographs taken of the accused af ter h is arrest,  which 

were subsequent ly handed in as Exhibi t  O, conf i rmed this 

evidence of  the accused.   I t  was put to the wi tness that when 

he not iced the accused in the phone booth,  he was in fact 

phoning a f r iend as he was on his way to Cape Town to work.    15 

The accused denies that  he said that he was also on his way 

to Epping and th is is  borne out  by the wri t ten statement of the 

wi tness in which he says that  the accused had informed him 

that  he was on his way to Cape Town to work.   I t  was also put 

to the wi tness that the accused was on his way to Cape Town 20 

to take up a job as a mechanic,  but the wi tness said that the 

accused did not  ment ion th is to him.   I t  was also put  to the 

wi tness that  the accused says that  he had money as wel l  as a 

cel l  phone, but that h is a i r t ime had run out,  therefore he used 

the publ ic  phone.   The wi tness responded by saying that  he 25 
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did not see any money or a phone card on the accused.   When 

i t  was put to  h im that he saw the accused using the phone, and 

no one would use a phone without money, he responded by 

saying that  th is was a card phone and the accused had no card 

on him.   I t  was then put  to  him that the accused informed him 5 

that he has a gir l f r iend in Gugulethu and that he gave him 

Petronel la ’s address.    The wi tness rei terated that  the accused 

said that  he had no gir l  f r iend in Gugulethu or  South Afr ica.    

 

Mr Pothier fur ther put i t  to the wi tness that  the accused was in 10 

fact  taking them to his residence at NY3A no. 2A, but when 

they passed NY58 no 30 and saw the pol ice bakkie there, the 

wi tness stopped.   According to the accused he was taking the 

pol ice along NY58 to NY3A no. 2A which jo ins up with NY58.   

This was denied by the wi tness who says that he was informed 15 

by the accused that he resides at NY58 no. 30 and did not 

mention anything about NY3A no 2A.    

 

In re-examinat ion i t  was establ ished that the witness was 

unfami l iar  wi th the area and that  the accused was d irect ing 20 

him.   He rei terated that at  NY58 no.  30 the accused said that 

he was staying there.    In response to a quest ion by the Court 

the witness said that the in i t ia l  report  which he had received, 

merely referred to the cr ime of murder and that  he does not 

recal l  any reference to any other cr imes such as 25 
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housebreaking, robbery or theft  having been committed that  

n ight at  the Mkona home.    

 

In fur ther examinat ion by Mr Pothier  i t  was put to the wi tness 

that  when Wandi le accused him of k i l l ing his sister ,  the 5 

accused responded wi th words to the ef fect  that Wandi le was 

ta lk ing nonsense.   The wi tness says that th is did not take 

place in his presence.   Final ly ,  in response to a fur ther 

quest ion by Mr Jonas, the wi tness said that i f  the ini t ia l  report  

had referred to other cr imes that had been committed at  the 10 

scene, he would have remembered same. 

 

Constable Cino of  the SAPS Fly ing Squad, Mai t land, test i f ied 

that  upon receipt of  a report  dur ing the early hours of  the 

morning of  21 June 2006, he went to the Mkona home.   There 15 

he found the three deceased and a fami ly member to ld him 

that  the person who had commit ted the offences is the lady’s 

boyfr iend, who had apparent ly run in the di rect ion of  NY21.   A 

family member,  Kenneth Mkona, d i rected him to a house in 

NY21 but the perpetrator  could not be found there.     20 

 

Thereafter they went to NY58 no. 30 where another fami ly 

member, Wandi le Mkona, pointed out the accused.   According 

to him the accused appeared confused as i f  he did not  know 

what he was looking for .    The wi tness says that he knows the 25 
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area wel l  and that walk ing t ime from the Mkona home to NY58 

no. 30, would be approximately 15 to 20 minutes.    In 

response to quest ions put  by the Court,  he said that  at the 

murder scene nobody had actual ly seen the perpetrator and 

there was only speculat ion in th is regard.    5 

 

Mr John Domingoz, the owner of  the workshop at  NY 3A no 2A, 

was a lso cal led by the State as a wi tness.    He conf irmed that  

for  a per iod of four weeks pr ior  to 21 June 2006, the accused 

had worked for  h im.   He said that he had no agreement wi th 10 

the accused authoris ing h im to stay at the workshop.   

However,  he was aware that the accused stored a sui tcase at  

the workshop as wel l  as his c lothes.    

 

He also conf i rmed that  the accused had a piece of sponge or 15 

foam rubber at the workshop, which could be used as a 

mattress.   In  addi t ion there was a blanket of  the accused.   

There was also a place to cook and cooking utensi ls .    The 

wi tness in i t ia l ly denied that the accused had slept at the 

workshop, as he said that he had the only key wi th the result  20 

that the accused could only have slept there i f  he had 

unlocked the door for  h im.    

 

I t  was put to h im that  the accused would say that the wi tness’s 

partner,  one Vuyo, had a second key for  the workshop which 25 
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he had given to the accused.   According to the accused he 

had for two or  three nights pr ior to  21 June 2006, come into 

the workshop after  the wi tness had left  and s lept there for  the 

night.    The witness said that he had no knowledge thereof but 

conf i rmed that  i f  Vuyo had given the accused a key, he would 5 

have been able to gain entry to the premises.   He also 

conf i rmed that the accused had asked him whether he could 

keep his c lothes at  th is address as he had no place to sleep 

and that  he had agreed thereto.    

 10 

When i t  was put to  him by Mr Pothier  that  the accused also 

kept a red sports bag on the premises, which contained 

photographs and documents of the accused, the wi tness said 

that  he could not  recal l  same.   He conf i rmed that  on 20 June 

2006 the accused was at h is workshop from approximately 1 15 

pm. to approximately 5 pm.   Vuyo was also present.    The 

wi tness said that he, the witness, c losed the shop at  

approximately 5:30 to 6 pm. and reopened i t  at  approximately 

8 am the next morning.    

 20 

The wi tness also conf irmed that  the pol ice had searched his 

premises but  says that  they did not  threaten h im and that  he 

had only heard them ta lk about a gun that they were looking 

for .    He could not remember whether the pol ice had in fact  

taken away a sports bag of  the accused wi th documents.     25 
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Upon being quest ioned about the physical  condi t ion of the 

accused, who accompanied the pol ice dur ing the search,  the 

wi tness says that  he did not ice that there was blood dr ipping 

f rom the nose of  the accused.   He also said that  the c lothes of  

the accused were, as he put  i t ,  not correct ,  by which I  5 

understand him to say that the accused appeared disshelved 

and he agreed that the accused did look l ike someone who 

could have been beaten.    

 

With regard to the clothing of  the accused, th is wi tness 10 

test i f ied that when the pol ice brought h im to the premises, the 

accused wore a check shir t  and he couldn’ t  remember whether 

the accused had worn a jacket.    He conf i rmed that the 

previous afternoon the accused had worn the same shir t  but  he 

did not  see him wearing a jacket .    He conf i rmed that  after  the 15 

accused had come out of  pr ison,  he told him that some of his 

c loth ing had been sto len.    He could not recal l  whether the 

accused had told him that  his brown jacket had also been 

stolen,  but agrees that  the accused did then give him his b lack 

jacket.  20 

 

In re-examinat ion,  when asked whether there was suff ic ient  

space for  the accused to s leep at  the workshop, the wi tness 

said that one can t ry and squash yoursel f  in  there, but in  his 

view there was too much stuff  around for a person to s leep in 25 
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the workshop.   When asked whether he would have expected 

Vuyo to have told h im about an arrangement wi th the accused 

to s leep at  the workshop, he said that  he did not  expect Vuyo 

to have to ld him.    

 5 

On the issue of  the brown jacket  of the accused, Domingoz 

was required to produce the jacket .    The brown jacket that  he 

referred to appeared to be a suedish l ight brown jacket wi th 

removable sleeves.   According to the wi tness i t  was not the 

same brown leather jacket  which the accused had previously 10 

worn and which he al leges had been stolen.   The l ight  brown 

suede jacket which the wi tness produced, was used by the 

accused when working for  the wi tness.   The wi tness a lso 

conf i rmed that  the accused owned a grey c loth jacket .     

 15 

The wi tnesses Wandi le and Nandi  Mkona were recal led on the 

issue of  the jacket.    When shown the aforement ioned l ight 

brown suede jacket ,  Wandi le, af ter  some hesi tat ion,  stated that  

th is was not the dark brown leather jacket which the accused 

was fond of  wearing.   He said that the accused had many 20 

di f ferent  jackets and the evidence shows that he did previously 

t rade in the sale of jackets.    

 

According to Wandi le,  on the night of 20 June 2006, he not iced 

that the accused was wearing a brownish jacket and accepted 25 
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that  i t  was the one he had normal ly worn.     However, he 

stated that he could not  be sure.   He added that  he did not  

see the accused wear a jacket  of  the type of fabr ic of  the l ight 

brown suede jacket  present ly before the Court .  

 5 

Nandi  stated emphatical ly that she had never seen the 

accused wear this l ight brown suede jacket  wi th removable 

s leeves.   In regard to Domingoz,  I  should add that  in cross-

examinat ion he conf i rmed that on one occasion, one Paul ,  a 

mechanic,  came to the workshop and spoke to the accused 10 

about the possibi l i ty of  employing the accused as a mechanic.  

 

The State then closed i ts case.   

 

The accused test i f ied in h is defence and cal led one wi tness, 15 

namely Inspector Manuel of  the SAPS, who is an of f ic ia l  

forensic f ie ld worker of  cr ime scenes, stat ioned at  the local  

Cr iminal  Record Centre,  Mitchel l ’s  Plain.  

 

The accused is an Angolan c i t izen, born in 1971 and he says 20 

that  he came to South Afr ica in 1993.   He is the holder of  a 

refugee permit  which is  renewed from t ime to t ime.   He 

descr ibed to the Court  how he had met Petronel la in 2000 and 

a re lat ionship developed between them.   He had a good 

relat ionship wi th her,  but the fami ly was not wi l l ing to accept 25 
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him as her boyfr iend, in ter al ia ,  because he is a fore igner.    

This re lat ionship lasted for  approximately two years,  but 

Petronel la a lso formed a re lat ionship wi th Fel ix Furtak, whom 

she marr ied in  2003.   There was one chi ld born of their  

marr iage, namely Tando.   However, Petronel la subsequent ly  5 

returned to h im and they cont inued their  re lat ionship and 

Petronel la divorced Fel ix.     

 

According to the accused, he had a good relat ionship with 

Petronel la,  but problems between him and her family members 10 

cont inued.   I t  is  c lear f rom his evidence, as wel l  as the 

evidence of the State wi tnesses, that the accused was not on 

good terms wi th most of  the members of  the Mkona household.   

As I  previously mentioned, he also had a stra ined relat ionship 

wi th Furtak and ended up in ja i l  af ter attacking Furtak and 15 

damaging his vehic le.    The accused says that  notwi thstanding 

these problems, he had a good relat ionship wi th Petronel la, 

a l though he frequent ly had to speak to her regarding her 

excessive smoking and dr inking.    This was especial ly  the case 

when Petronel la fe l l  pregnant with Latoya.   The accused 20 

conceded that dur ing their  re lat ionship he did at  some stage 

physical ly manhandle Petronel la by pushing her.   The accused 

says that he was very p leased when he heard that Petronel la 

was pregnant with Latoya and after her b ir th he was very fond 

of  her and often played wi th her.    According to him he was 25 
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always there for  the chi ld  and contr ibuted to her maintenance.    

 

The accused recounted that  upon h is release on bai l  f rom ja i l  

in  February 2006, he discovered that h is possessions including 

c loth ing which he had left  at  his residence in Phi l ippi ,  had 5 

been stolen.   He then rented a room at NY59 in Gugulethu 

and l ived there for approximately two months.   He commenced 

working for  John Domingoz at  his workshop at NY3A No 2A in 

Gugulethu.   Due to problems with h is lessor he requested 

Vuyo, the partner of Domingoz, to g ive him the keys to enable 10 

him to sleep at the workshop.   Vuyo agreed and he s lept at 

the workshop for approximately a week, which would be the 

week pr ior  to and including 20 June 2006. 

 

He test i f ied that  dur ing the morning of 20 June 2006 he met 15 

Lindiwe at  Nyanga Junct ion.    He asked her to  te l l  Petronel la 

to prepare Latoya for him.   He wanted to buy Latoya a 

present.    He denies that he discussed Petronel la ’s current 

pregnancy wi th Lindiwe or that he had made any threats to  her 

in  th is regard.   He says that  when Petronel la had fa l len 20 

pregnant she had told him and he was very happy to have 

another chi ld.    The accused descr ibed how he then went to 

Petronel la ’s house, to fetch Latoya, but  as she was st i l l  

s leeping he had to wai t .    Af ter the chi ld had awoken he played 

wi th her,  wai t ing for Petronel la  to  f in ish cleaning the house, so 25 
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that she could prepare Latoya for h im.    

 

I t  was then, he says, that he received a te lephone cal l  f rom 

Paul  regarding a job offer .    He explained that he had met Paul 

at  the workshop the day before and that  Paul  had told him that  5 

h is employer requires three mechanics.    He asked Paul to  

speak to his supervisor and to come back to h im.   According 

to the accused Paul  to ld him dur ing the telephone conversat ion 

that  he was at the workshop of  Domingoz and the accused 

undertook to leave immediately and to meet h im there to 10 

discuss detai ls  of the job offer .    He left  wi thout Latoya but  

when he arr ived at  the workshop, Domingoz informed him that 

Paul  had already lef t .     

 

He became involved wi th other work at the workshop, and 15 

al though he was in possession of Paul ’s  cel l  number, he forgot 

to phone him.    He then descr ibed how Petronel la  had phoned 

him af ter work to invi te him to her home.   He accepted the 

invi tat ion and arr ived at  the Mkona home past nine pm.   He 

says that he wore black t rousers and a str iped shir t  and a grey 20 

jacket.    In addit ion he wore a typ ical  Andy Cap cap with which 

Latoya was fond of p laying.    

 

He conf i rmed that on his arr ival  a t the Mkona home that 

evening,  the door was c losed and he had to knock and ident i fy 25 
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himsel f  before he was let  in by Zolani  on the instruct ions of 

Petronel la.    According to him Petronel la had invi ted him to 

s leep over as Charmaine was on her way out  wi th her 

boyfr iend.   He sat  in the lounge wi th the other members of  the 

Mkona family,  but Charmaine’s boyfr iend did not arr ive and he 5 

eventual ly decided to leave.     He conf i rmed that  pr ior  to h im 

leaving,  Petronel la  d id leave the house to buy c igaret tes and 

returned wi th the c igarettes,  which they smoked.   In fact ,  he 

says,  he provided her wi th the money to buy the c igarettes.    

 10 

The accused denies that he at  any stage insisted that 

Petronel la should have an abort ion.    According to him he lef t  

the Mkona home between 10 and 11 pm.   He says he then 

walked to the workshop which,  on his evidence, would have 

taken him in  the vic in i ty of  20 minutes to reach.   At the 15 

workshop he prepared the place where he usual ly s lept and fe l l  

asleep.   However,  he awoke in  the ear ly hours of the morning 

before 4 am., remembering that  he had not yet contacted Paul .  

As he had run out of  cel l  phone air t ime, he decided to walk to 

Nyanga Junct ion where there were two publ ic phone booths.   20 

This is  approximately one street block from the workshop.    

 

According to the accused he at tempted to contact Paul  on the 

publ ic pay phone, but there was no reply.    I t  was then that he 

was approached by the pol ice, in part icular  Constable Tikayo,  25 
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as I  have already descr ibed.   He says that  he to ld Constable 

Tikayo that he was phoning a f r iend regarding a job, to say to 

him to meet h im at Cape Town Stat ion as he didn’ t  know what 

the fr iend’s address is.    He conf i rms that upon the request of 

the pol iceman he provided his name and directed the pol ice to 5 

his p lace of residence at  the workshop.    

 

On the way, he says,  they passed NY58 No 30 where they 

encountered a pol ice bakkie.     They stopped and Wandi le and 

Kenneth were there too.   Wandi le asked him why he had ki l led 10 

his sister and he said:     “You are talk ing nonsense.”     He was 

then apprehended by the pol ice and in due course assaulted 

and tortured by them.   He recal led that  at one stage “ things 

were taken from his hands” which was probably the gun shot  

residue test  performed on his hands.   He also informed the 15 

Court that  he does not own a f i rearm, nor is  he the holder of  a 

l icence to own a f i rearm.    

 

In his evidence in chief  he was asked whether he had any idea 

who else could have commit ted the murders, to which he 20 

responded in the negat ive.    However, when pressed on th is 

issue in cross-examinat ion,  he said that  Petronel la ’s former 

husband, Fel ix Furtak, was a l ikely candidate.  

 

In regard to the whereabouts of  Paul ,  the accused said that he 25 
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does not have h is phone number anymore, but maybe 

Domingoz should be asked whether he has i t .    I t  does,  

however, appear that  Domingoz and Paul  did not do business 

wi th each other.    I  should add that the partner of  Domingoz to 

whom reference has been made, namely Vuyo, has 5 

subsequent ly passed away.   I  should a lso ment ion that  

notwi thstanding several  at tempts,  Mr Poth ier,  wi th the 

assistance of the Portuguese in terpreter ,  Mr Manuel ,  was 

unable to t race Paul .     

 10 

Inspector Manuel,  to whom I have already referred, was cal led 

as a wi tness by the accused.   He conducted the gunshot 

residue test  on the hands of  the accused at 4:20 am. on 21 

June 2006 i .e . two hours and ten minutes after  the est imated 

t ime of the murder of  the deceased.   He conf i rmed that  the 15 

test was negat ive al though i t  was done wi th in the two to two 

and a hal f  hour per iod required for  the obtain ing of  re l iable 

resul ts.     

 

He also informed the Court that no test  was done on the 20 

c loth ing of  the accused for  the presence of  any gunshot 

residue.   He conf i rmed that  a person may wash or otherwise 

c lean the residue f rom his or  her hands.   In th is case he could 

not say whether the accused had washed h is hands or  not.    

He took photographs of  the accused, Exhibi t  O, which show 25 
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that  after  h is arrest  he was wearing a grey jacket,  checked 

shir t ,  b lack trousers and black shoes.   I t  a lso shows that the 

accused possibly had injur ies to his lef t  eye and forehead.    

 

The witness also said that he found the posi t ion of  the bodies 5 

at  the scene to be unusual ,  as i f  they had been shot execut ion 

sty le.   Final ly  he test i f ied that  Gugulethu is a cr ime hotspot.    

In fact ,  i t  has the thi rd highest murder rate in the Western 

Cape.    

 10 

This concluded the case for the accused. 

 

The aforesaid analysis of the evidence shows that insofar as 

the actual shooting of  the deceased is concerned, there is  no 

rel iable, d i rect evidence l ink ing the accused to the commission 15 

of  the cr imes.   He has not re l iably been ident i f ied as being on 

the scene when the shots were f i red.    In  fact,  in an effect ive 

exhibi t ion of  cross-examinat ion as to ident i ty,  Mr Poth ier 

demonstrated that  Nandi  did not ident i fy  the accused, but  only 

saw a person wearing a brown leather jacket ,  which jacket  she 20 

bel ieved to be s imi lar  to the one which the accused was fond 

of  wearing.    

 

As I  have already ment ioned, she conceded that  the key to her 

ident i f icat ion was the jacket and, having regard to the 25 
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circumstances prevai l ing, that  her recol lect ion might not have 

been rel iable.   In addit ion thereto, no f i rearm was found in  the 

possession of the accused, l inking him to the commission of  

the cr imes.   Nor, as I  have also ment ioned, was any gunshot 

residue found on his hands.    Also,  when the accused was 5 

subsequently apprehended at  Nyanga Junct ion, he was 

wear ing a grey cloth jacket  and not a brown leather jacket.    

As I  have ment ioned, in any event,  the two wi tnesses upon 

whom the State re l ies in th is regard, do not seem to descr ibe 

the same jacket .    Nandi  descr ibes i t  as a not  unusual  brown 10 

leather jacket ,  whi le Wandi le  descr ibes i t  as a brown jacket 

consist ing of  patches.    

 

In view thereof ,  the State is  le f t  wi th  a case based ent i rely on 

c i rcumstant ial  evidence.   As was the case in  R v Blom, supra, 15 

the ci rcumstant ial  evidence on which the State re l ies, can be 

arranged under three heads, namely: 

1.  Evidence of the conduct of  the accused before               

the event,  showing that  he has a vio lent  nature and 

had conducted  h imsel f  in a manner showing that he 20 

had a mot ive for ,  and in tended, k i l l ing the 

deceased; 

2.  Evidence to show that the accused had an 

opportuni ty to k i l l  the deceased; and 

3.  Evidence of the conduct of the accused af ter the 25 
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event point ing to his involvement in the murders. 

 

I  wi l l  deal  wi th each of these categories of  evidence and 

consider same in conjunct ion wi th the evidence as a whole,  

including that  of the accused, to  determine whether an 5 

in ference that the accused had committed the murders,  is  

consistent wi th a l l  the proved facts and whether the proved 

facts exclude any other reasonable inferences, part icular ly the 

in ference that someone else,  and not  the accused, may have 

commit ted these murders.     10 

 

I  have to a certa in extent a l ready deal t  wi th the conduct of  the 

accused pr ior  to the murders,  inc luding his conduct on the day 

and evening of  20 June 2006.   I t  is  c lear to us that the 

evidence shows that the accused has an aggressive,  even 15 

vio lent ,  nature.   This was descr ibed by vi r tual ly  a l l  of  the 

members of  the Mkona family,  as wel l  as Zol iswa Dal i ,  and is 

i l lustrated by his at tack on Furtak and his vehicle .   In our view 

the evidence also shows that he has a possessive nature,  

part icular ly insofar as Petronel la  and Latoya were concerned.    20 

 

On the 20t h  o f June 2006 he threatened Lindiwe and according 

to the hearsay evidence which was admit ted, he threatened to 

shoot Petronel la.    The pattern which emerges from the 

evidence is,  in  our opinion, c lear.    Here is a man who 25 
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conducted himself  in a manner showing that he could erupt 

and commit  cr imes of vio lence.   The evidence of  the State 

wi tnesses, that he wanted Petronel la to terminate her 

pregnancy,  is  convincing and the State wi tnesses corroborate 

each other in th is regard.     5 

 

The argument which, according to the State wi tnesses,  ensued 

in  regard to Petronel la ’s pregnancy, could have served as the 

f lame to igni te his short fuse.   Al though we accept that  the 

accused probably loved Petronel la and Latoya,  we bel ieve that  10 

in  v iew of the pecul iar  c i rcumstances prevai l ing th is day and 

evening,  as wel l  as the evidence of his conduct  leading up to 

th is terr ib le  event,  we are just i f ied in in ferr ing that he was 

capable of  committ ing these murders.    

 15 

Turning to the second category of evidence, i t  is  c lear that  the 

accused did have the opportuni ty to ki l l  the deceased.   On his 

own version he was in the Mkona home unt i l  la te on the night  

of  the 20t h  o f June 2006.   He says that he left  between 10 and 

11 pm, but nobody saw him leave.   He could just  as wel l  have 20 

remained in the house and have committed the murders which 

took place short ly  thereafter .     

 

I t  fo l lows that the evidence is capable of  support ing the 

in ference that the accused did have the opportuni ty of k i l l ing 25 
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the deceased.   By the same token, however, the evidence may 

also support  an in ference that  he was not on the scene at the 

t ime of  the shoot ing.   That was his evidence and as already 

mentioned, there is no re l iable evidence l inking him to the 

actual  shoot ing of the deceased, or proving that he was 5 

present when the shooting took place.     

 

In consider ing the conduct of  the accused after  the deceased 

had been murdered, there are, in  our v iew, certa in 

unsat isfactory aspects in his evidence.   We are not at a l l  10 

convinced of the t ruthfulness of h is account of what had 

t ranspired af ter  he had left  the Mkona home that n ight.    A few 

examples wi l l  suf f ice:     

 

His unconvincing explanat ion as to  how he had 15 

forgot ten to phone Paul  regarding the job in terview;  

h is strange behaviour in at tempting to phone Paul 

at  approximately 4 am. to arrange the job interview;  

h is to ta l  ignorance as to the locat ion and nature of  

h is proposed future employment,  yet he at tempts to 20 

phone Paul  at  4 am to arrange to meet him at Cape 

Town Stat ion;  h is fa i lure to  inform his close fr iend 

and good Samari tan, John Domingoz, of  the fact 

that  he is s leeping at  the workshop wi thout 

Domingoz’s consent;  and, f inal ly,  provid ing the 25 
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pol ice wi th informat ion which conf l ic ted wi th his 

evidence. 

 

The quest ion,  however,  is  whether th is subsequent conduct of 

the accused just i f ies the conclusion that  he was involved in the 5 

murders.   These discrepancies in h is evidence would probably 

not just i fy such a conclusion on their  own, but the quest ionable 

conduct of the accused after  the murders of  the deceased, 

should be placed in the scale in determining whether in the 

l ight  of  a l l  the evidence an inference that the accused was 10 

involved, is just i f ied.  

 

I t  is  our considered opinion that  the evidence as a whole 

just i f ies the reasonable inference that the accused was 

involved in these murders.   However, that is  not the end of the 15 

enquiry.   What a lso has to be decided, is  whether the 

evidence as a whole excludes the drawing of any other 

reasonable inference.   In part icular ,  do the proved facts 

exclude the drawing of an inference, as a reasonable 

in ference, that i t  was not the accused, but  some other person 20 

or persons, known or unknown, that had committed the 

murders.    

 

In th is regard i t  should,  once again,  be borne in mind that 

there is no direct  evidence l inking the accused to the 25 
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commission of the cr imes.   He was not  ident i f ied as being on 

the scene.   No gun was found in his possession and no 

gunshot powder residue was found on his hands.   We also 

have to take in to account the fact  that when he was arrested 

short ly  thereafter,  he was not wear ing a brown leather jacket,  5 

but a grey cloth jacket.    When approached by the pol ice at  the 

phone booth,  he did not attempt to f lee and, upon request,  

provided h is correct name.   At the t ime of  h is arrest ,  h is 

s leeping gear and possessions were at  the workshop of 

Domingoz and the la tter conf i rmed that Paul  did vis i t  the 10 

workshop to discuss a workshop of fer  wi th the accused. 

 

I f  one departs f rom the premise that the murders were 

commit ted by one person, who was known to the Mkona’s and 

al lowed by them to enter the house, the quest ion arises who,  15 

apart  f rom the accused, may have been in such a trusted 

posi t ion and have had the necessary mot ive to k i l l  the 

deceased.   In part icular ,  i t  has to be considered whether,  as 

suggested by the accused, that i t  was not h im, but  Fel ix Furtak 

who may have commit ted these cr imes.    20 

 

Turning to Furtak, we know that he is  the ex-husband of 

Petronel la,  who had left  and divorced him to return to her 

former lover,  the accused.   I t  is  a lso clear that  Furtak was st i l l  

act ively involved in the affa irs of Petronel la.    The evidence 25 
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shows that he t r ied to win Petronel la  back to the extent  that,  

accord ing to the accused, he had tr ied to persuade Petronel la 

and the accused that  she should spend t ime wi th him, even on 

Valent ine’s Day.   He was in the habi t  o f sending the accused 

messages in th is regard.   According to the accused, Furtak 5 

even hosted part ies at the Mkona home whi le the accused was 

in  ja i l .     

 

Furtak, the accused says, a lso wanted custody of  Tando.   He 

is the father of  Tando, but apparent ly the author i t ies caused 10 

the removal  of  Tando from his care short ly before the fatefu l  

events of th is night  and placed the boy in Petronel la ’s care.    

This is conf i rmed by the contents of  the newspaper ar t ic le,  

Exhib i t  J.    Accord ing to the accused, Furtak also wanted to 

have custody of Latoya, the chi ld of  Petronel la and the 15 

accused.   There is  a lso the strange message which the 

accused said he had received f rom Furtak, namely, that they 

should meet in  a publ ic p lace before i t  is  too late.  

 

I t  should also be borne in  mind that  Furtak and the accused 20 

had previously been involved in a physical  confrontat ion which 

resul ted in the accused spending some t ime in ja i l .    We also 

have no evidence, especia l ly f rom Furtak, to gainsay this  

evidence of  his emot ional  involvement in the l ives of 

Petronel la and the accused.    25 
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In our v iew, i t  is ,  in these circumstances, reasonable to infer 

that  Furtak may have had the motive and also the opportuni ty 

to have commit ted these cr imes.   This obviously does not 

amount to a f ind ing that Furtak was actual ly involved in 

committ ing these cr imes, but in our opinion the evidence as a 5 

whole reasonably permits th is inference to be drawn.    

 

Our considered view, however, is that the inference that  the 

accused had commit ted these cr imes, is , on the evidence 

before us, and based on the premise that only one person was 10 

involved, c lear ly the more probable or  p lausible inference to 

be drawn from the evidence as a whole.     

 

On the other hand, however,  there is evidence which tends to 

show that the murders may have been commit ted by more than 15 

one person.   Three shots were f i red, each ki l l ing one of the 

deceased.   Bal l ist ic tests done on the spent cartr idges found 

on the scene, as wel l  as some fragmented bul lets and bul let  

jackets recovered from the bodies of  the deceased, are 

inconclusive as to whether the shots were f i red in the same or 20 

di f ferent f i rearms.   Also the posi t ions in which the three 

deceased were found, indicate that they had made no attempt 

to move out of harms way, nor d id they make any attempt at  al l  

to protect themselves,  for example by shie lding themselves 

wi th their  arms or hands. 25 
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As suggested by Inspector Manuel,  i t  appears as i f  they were 

shot execut ion sty le wi th more than one perpetrator involved, 

which resul ted in them not f leeing or having an opportuni ty to 

take evasive act ion.    I f  the murders had been committed by 

one person only,  log ic seems to dictate that after  the f i rst  shot 5 

had been f i red,  the remaining two vict ims would have at  least  

made some ef for t to  move out  of harm’s way.    

 

I t  fo l lows, in our view, that there is a lso room for  the drawing 

of  a reasonable inference that  the murders were committed by 10 

more than one unknown persons, who had gained access to 

the house.   I t  should be borne in mind that,  according to the 

evidence, th is is an extremely dangerous area.   Inspector 

Michael  descr ibed i t  as one of  the most dangerous areas in the 

Western Cape, wi th the resul t  that  an inference that other 15 

perpetrators had committed the murders cannot be re jected as 

mere speculat ive or fanci ful .     

 

We are, however,  of the view that  the in ference that the 

accused had committed the cr imes, remains the more probable 20 

or plausib le inference to be drawn from the evidence as a 

whole.    In  a civi l  t r ia l ,  where the onus  is  d ischarged on a 

balance of  probabi l i t ies,  we bel ieve that a decision in this case 

would in a l l  l ike l ihood have gone against the accused.   But 

th is is a cr iminal  tr ia l ,  in which the State has to prove beyond 25 
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a reasonable doubt that the accused had commit ted the 

cr imes.    

 

In view of our f inding that  the evidence permits the drawing of 

other reasonable inferences, we are bound to al low the 5 

accused the benefi t  of  the doubt and to f ind that the State has 

not proved his gui l t  beyond a reasonable doubt.  

 

Mr Paulo, you are accordingly found NOT GUILTY AND 

DISCHARGED ON ALL FIVE COUNTS AGAINST YOU. 10 

 

      

FOURIE, J 


