



CASE NUMBER:

F2232/03

DATE:


8TH SEPTEMBER 2003

STATE VERSUS:

DAVID LANDO PAULO

STATE:  Today the date is the 8th September 2003, Case No. F2232/2003, the State versus David Lando Paulo, proceedings in court is proceeding at T Court held at Athlone.  The Presiding Officer is Mr Visser, the Prosecutor Mr Maarman, for the Defence Mr Adams, interpreter Mr Rosta.  The charge against the Accused is that of theft in that on or about the 19th May 2003 and at or near No. 142 NY89 Guguletu in the district of Wynberg the Accused unlawfully and intentionally stole the goods to wit Norika semi-automatic gun the value of which is unknown, the property of or in the possession of Kenneth V Mkona, as the Court pleases.

COURT:  Do you understand the charge against you?

ACCUSED:  Yes.

COURT:  What do you plead?  Guilty or not guilty?

ACCUSED:  Not guilty Your Worship.

COURT:  Not guilty.  Mr Adams?

DEFENCE:  Your Worship I confirm my appearance on behalf of the Accused … (indistinct) 

COURT:  Is that correct so?

ACCUSED:  (No audible reply)

COURT:  Is that correct what your attorney has said? 

ACCUSED:  (No audible reply)

COURT:  Is that correct?

ACCUSED:  Yes Your Worship.

COURT:  Your client may be seated Mr Adams.  Wat is u name?

STATE CASE

WITNESS:  Kenneth Mkona.

COURT:  Wie?

WITNESS:  Kenneth Mkona.  

COURT:  Are you willing to take the oath?

WITNESS:  That’s correct Your Worship.

COURT:  And do you consider the oath as binding on your conscience?

WITNESS:  That’s correct Your Worship.

MR KENNETH MKONA (Sworn, states)

EXAMINATION BY STATE:  Mr Kenneth Mkona is it correct that you are the Complainant in the matter?

WITNESS:  That’s correct Your Worship.  I’m the Complainant.

STATE:  Can you briefly tell the Court your residential address please?

COURT:  Just a moment.  Let him first answer before you translate okay, or else your voices isn’t recorded if you talk at the same time.

WITNESS:  I’m living at NY89 No. 142 Guguletu Section 2.

STATE:  On the 19th May 2003 an incident took place at about half past eight.  Was it half past eight day or night?

WITNESS:  That’s during the morning, half past eight the morning.

STATE:  Can you briefly explain what took place on that day?

WITNESS:  That morning past eight I was sleeping.  Someone entered the house without any permission and Pat my sister asked – then this person asked for Pat my sister.  Then Clive the person who was sleeping in the front room answered him.

STATE:  Who is that person’s name?  Do you by any chance know what the person’s name – the one who entered the house?

WITNESS:  The name that I know of this person is Landrino.

STATE:  Is he in court today?

WITNESS:  That’s correct.

STATE:  Then what happened?

WITNESS:  He left after Clive told him that Pat is not here.  The second time he came back and even then no-one gave him permission to enter and he went and searched room to room.  After he finished searching the rooms I wake up and informed him listen the person that you are looking is not staying here.  Then he said to me that this is not my house so I can’t tell him what to do here.  Then I take him out by force out of the house.  Then we have a struggle there by taking him out.  Clive come to my aid so that I can take him out.  Then he refused to leave the place.  Then he put his hand at the back as if he’s going to take something like a weapon out.  Then I took my firearm out.

COURT:  What is that?

WITNESS:  Then I took my firearm out Your Worship.  Then he grabbed my firearm.  Then we struggle.  Then we went outside the house in front of the house.  Then I’ve already set my firearm and there was a shot that was fired.  I was struggling.  

STATE:  You said the shot went off while you were struggling outside?

WITNESS:  That’s correct Your Worship.  Then after that I left the firearm and he went – he go away with the firearm.

STATE:  During the struggle did he say or did you say anything to one another?

WITNESS:  Then he kept on saying that I want to shoot him as now I was the person who first wanted to shoot him.  

STATE:  Was Clive at all times around?

WITNESS:  Clive was there but by the time we were struggling outside then Clive disappeared and entered into the house.

STATE:  You are referring two times – the first time you said the Accused went into the house and asked for your sister and he was told – was he told by you?

WITNESS:  By Clive.

STATE:  By Clive?

WITNESS:  That’s correct.  Clive answered him first time.

STATE:  So the first time you didn’t see him?

WITNESS:  No, I didn’t see him the first time.

STATE:  You only saw him the second time when … (intervention) 

WITNESS:  That’s correct.  I see him on the second time.

STATE:  Let me say this out straight.  For the first time you didn’t see him but you could hear him … (intervention) 

COURT:  Mr Prosecutor he already answered your question.  Proceed please, okay.  It’s not necessary to repeat everything.

STATE:  You said he took the firearm.  Did you try to ask him to return the firearm?

WITNESS:  No, he ran away with the firearm.

STATE:  No my question is, did you try maybe to ask him to bring the firearm back to you?

WITNESS:  Yes Your Worship, I did try to call him so that he can give me my firearm back.

STATE:  What did you do?  Did you ask him loud like bring back the firearm?

WITNESS:  I shouted at him Your Worship.

STATE:  And he wouldn’t come back?  He wouldn’t give it back to you?

WITNESS:  That’s correct.  He didn’t give it to me.  Then he ran away with the firearm and disappeared.

STATE:  Where did he go?

WITNESS:  I don’t know where did he run away Your Worship.

STATE:  And what next did you do?

WITNESS:  Then I went to the police station in Guguletu.

STATE:  To do what?

WITNESS:  I went there to open a case that he has taken my firearm and trespassing because I didn’t give my permission to get into the house.

STATE:  Was the gun ultimately brought to you or did you recover the gun?

WITNESS:  Up to now I didn’t receive my firearm back.

STATE:  Did you at any stage say previously or during that day give anyone permission to take your property?

WITNESS:  No Your Worship, I didn’t give anyone permission.

STATE:  Have you at some stage approached the Accused and ask him what he did with your firearm or where your firearm is?

WITNESS:  It was since then I’ve never seen the Accused again.  It’s my first time now since the incident.

STATE:  So are you in possession of a firearm – a valid firearm license?

WITNESS:  That’s correct Your Worship.

STATE:  What do you think was his reason why he had to take your firearm away?

WITNESS:  I really don’t know what the reason is Your Worship.

STATE:  Just taking you back to Clive.  Is Clive staying with you in the same house?

WITNESS:  That’s correct Your Worship.  We stay together with Clive.

STATE:  So when the Accused was busy running with your firearm Clive witnessed it too?

WITNESS:  That’s correct Your Worship.

STATE:  So you haven’t heard from the Accused or anything about your gun anymore ever since the 19th May when he took your gun away from you?

WITNESS:  The Accused did phone from my sister … (indistinct) that time at the house.  Then he informed my sister that he’s going to shoot himself with this firearm.

STATE:  Shoot himself?

COURT:  That will be hearsay if the sister isn’t called Mr Prosecutor.

STATE:  If the Court pleases Your Worship, I have nothing further Your Worship.

NO FURTHER QUESTIONS BY STATE

COURT:  Have you recovered your firearm?  Have you recovered your firearm?  Yes or no?

WITNESS:  No, actually I didn’t receive my firearm back.

COURT:  Did the police get it or not?

INTERPRETER: Your Worship?

COURT:  Do you know if the police get it or not?

WITNESS:  Detective Makoena did inform me that they have got my firearm there by the police station.

COURT:  So the police have your firearm?

WITNESS:  That’s correct Your Worship.  The firearm is by the police now.

MACHINE SWITCHED OFF

---------- 

ON RESUMPTION

COURT:  Herhaal u name asseblief?

WITNESS:  Kenneth Mkona.

MR KENNETH MAKONA (Sworn, states)

CROSS-EXAMINATION BY DEFENCE:  (Indistinct)

WITNESS:  That’s correct Your Worship.  I was sleeping.

DEFENCE:  (Indistinct)

WITNESS:  There were … (indistinct) with me.

DEFENCE:  My client’s instruction is that he was only once at your house … (indistinct) twice at your house.

WITNESS:  Your Worship … (indistinct) the first time was the time I was sleeping but I could hear him.  Then the second time it’s whereby I wake up.

DEFENCE:  My client’s instruction is that when he arrived at your home your sister opened the door for him and he asked where his girlfriend is … (indistinct) 

WITNESS:  No, that’s a lie Your Worship.  It’s not true.

DEFENCE:  How do you know that because you were sleeping?

WITNESS:  As I was sleeping there I could hear Clive answering the Accused.

DEFENCE:  My client’s instruction further is that when he asked your sister where his girlfriend was … (indistinct) and then the sister told him that she’s not there.

WITNESS:  No Your Worship, that’s not true.

DEFENCE:  So according to you, you also heard that he was asking … (indistinct) while you were sleeping?

INTERPRETER: Can you repeat?

DEFENCE:  Okay, … (indistinct) sleeping at the time when the Accused asked him where is his sister from his other sister.  Now he’s telling the Court that … (indistinct) because according to him you didn’t ask, but at that time he was sleeping.

WITNESS:  As I was sleeping there in the bed I could hear the conversation that took place in front.

DEFENCE:  The next thing, my client’s instruction is that when your sister told him that your other sister wasn’t there then he asked your other brother where your sister is.

WITNESS:  That’s not true Your Worship.

DEFENCE:  He said while he was asking your other brother your sister was wakening you because you were sleeping.

WITNESS:  No, that’s not true because as I’ve said before here that I did hear the conversation between the Accused and Clive, and the second time when he came back that’s whereby I wake up.

DEFENCE:  The Accused instructed me that whilst you were wakening up now you were trying to fight with him.

WITNESS:  I wake up and I ask him what does he want and he said to me that he’s looking for Pat.  Then I told him that Pat is not here.  Then he said to me that I’ve no right to say so – to say that to him because it was not my house.

DEFENCE:  My client’s instruction is that you never said those words to him.

WITNESS:  That’s not true Your Worship.

DEFENCE:  He also instructed me that when you were awakening you fought with him.  You and Clive fought with him in the house.

WITNESS:  Actually we were not fighting with the Accused Your Worship except that he was trying to take me out by force of the house because he was refusing to get out.

DEFENCE:  My client’s instruction is he never refused to get out of the house.  You were assaulting him, you and Clive.

WITNESS:  That’s not true Your Worship.

DEFENCE:  My instruction is further that while you and Clive … (indistinct) another third person came to your house and he also helped you to assault him.

WITNESS:  That’s false Your Worship.  It was only myself and Clive.

DEFENCE:  My client’s instruction is further while he was leaving the house his eye was bleeding.  He went down the road about thirty metres from your house … (indistinct) 

WITNESS:  I can’t comment there Your Worship because I don’t know.

DEFENCE:  He said while he was sitting in the street now you and the other two guys were approaching him.

WITNESS:  That’s false Your Worship.

DEFENCE:  He says when you came to him you took out the gun and you pointed this gun to him.

WITNESS:  That’s false Your Worship.  I didn’t point any gun at him.

DEFENCE:  The next thing … (indistinct) you and him were struggling.

WITNESS:  No, … (indistinct) were struggling there in the house not outside in the street.  It’s by the time he was pretending as if he’s taking something out of his waist.

DEFENCE:  His instruction is that he never took something out of – or trying to go to his waist or something.

WITNESS:  That’s false Your Worship, he did.

DEFENCE:  His instruction is further whilst you were struggling with this gun in the road now, one of the shots – a gun shot went off.

WITNESS:  That’s correct.  A shot went off by the time we were in my place not in the street.

DEFENCE:  His instruction is further whilst you were struggling now Clive came and he stabbed you with a knife … (indistinct) 

WITNESS:  I can’t comment because I was busy struggling with him to get my gun, so I don’t know whether Clive did stab him or not.

DEFENCE:  After this gunshot went off now and Clive was already – had already stabbed the Accused, you said to Clive “stab him, there’s only one bullet in the gun”.

WITNESS:  No, I can’t remember that.

DEFENCE:  His instruction is further after you had struggled he managed to took this gun from you.

WITNESS:  That’s correct Your Worship.

DEFENCE:  He also managed to took the knife from Clive.

WITNESS:  I can’t comment on this knife story Your Worship because I know nothing about it.

DEFENCE:  The next moment whilst you were screaming … (indistinct) with this gun … (indistinct) 

WITNESS:  I can’t comment on that Your Worship.

DEFENCE:  His instruction is further when he arrived at this person … (indistinct) took the gun and this knife to this person and he explained to him what happened.

WITNESS:  No comment on that Your Worship.

DEFENCE:  This … (indistinct) person phoned the police and the police arrived at … (indistinct) place … (indistinct) police arrested him and took the gun and the knife from the Accused.

WITNESS:  (Indistinct) Your Worship.  I went to the police station in Guguletu.  I don’t know what happened to him.

DEFENCE:  I put it to you Sir that on that specific day you were … (indistinct) you wanted to assault the Accused, you and your other two buddies.

WITNESS:  We were not fighting with the Accused except that we wanted to take him out of the house and he was refusing.  So it’s whereby we started to force to get him out.

DEFENCE:  And the reason why you fought with this Accused is because you don’t want him to go out with your sister.

WITNESS:  That’s false Your Worship.

DEFENCE:  I put it to you further Sir the reason why you went to lay this charge … (indistinct) is because you were afraid you were going to lose your license because … (indistinct) your gun … (indistinct).  That’s the only reason why you made this case against the Accused is because you lost this gun during this fighting and it’s because of negligence.

WITNESS:  The reason that I went – that’s not true Your Worship because we went and opened – and made a case there because my firearm is in the hands of somebody else who I don’t know what he can do with this firearm.  

DEFENCE:  (Indistinct)

COURT:  (Indistinct) yes Mr Adams, any further questions?

DEFENCE:  (Indistinct) this gun, did you know how … (indistinct) 

WITNESS:  That’s correct.  I know how many bullets are there.

DEFENCE:  Can you please explain to the Court how many bullets were in this gun specifically?

WITNESS:  Only one Your Worship.

DEFENCE:  My client’s instruction is because you knew this gun only had one bullet and after the shot went off you were screaming … (indistinct) to stab … (indistinct) 

WITNESS:  That’s not true Your Worship.

NO FURTHER QUESTIONS BY DEFENCE

NO RE-EXAMINATION

MR KENNETH MKONA STANDS DOWN

STATE:  As the Court pleases.  Your Worship the State would request the Court for a postponement.  State would like to call Clive who was said – who was allegedly present on that day.

COURT:  Yes Mr Adams?

DEFENCE:  (Indistinct)

COURT:  Court is going to grant the State another one, okay.  Arrange a date please.  

MACHINE SWITCHED OFF

---------- 

ON RESUMPTION

COURT:  Case is postponed till the 7th October for further evidence.  Your bail is extended.  You are warned to appear in this Court on that date.

CASE ADJOURNED UNTIL 7TH OCTOBER 2003 

---------- 

ON RESUMPTION 4TH DECEMBER 2003 

COURT:  Dit is vandag die 4 Desember 2003, Saak F2232/2003, die Staat teen David Lando Paulo, die Voorsittende Beampte Mnr Visser, vir die Staat Mnr Jana, vir die Verdediging Mnr Adams en die Angolese tolk is Mnr Rosta en die Xhosa tolk is Mev Mola.  Die saak is in die hof vir verdere getuies.  Is die Staat gereed?

STATE:  Thank you Your Worship.  Your Worship it is so that the matter was for the witness to come to court today for the matter to be finalised.  The witness is present in court.  It’s just that the State is not in possession of a docket.  I spoke to the witness, and to him he wanted to have a look on his statement so to refresh his mind.  

COURT:  I’m not going to postpone the matter again.  It was a final remand for the State to get the witness at court.

STATE:  It is so Your Worship … (intervention) 

COURT:  So if you want to proceed you must do … (indistinct) please.  I am not going to postpone the case for the docket.  I’m very sorry.

STATE:  Thank you Your Worship.  The State then calls Clive.  He’s outside, as it pleases the Court Your Worship.

STATE CALLS CLIVE NGLUNGU

COURT:  Names please? 

WITNESS:  Clive Nglungu.

MR CLIVE NGLUNGU (Sworn, states)
EXAMINATION BY STATE:  Thank you Your Worship.  Mr Nglungu is that correct that you are the eyewitness in this case of theft of a firearm?

WITNESS:  (No audible reply)

STATE:  Can you tell this Court as to – on the 19th day of May this year where were you then?

WITNESS:  I was in NY89 No. 142.

STATE:  I believe that is the place where the incident occurred?

WITNESS:  Correct.

STATE:  Could you tell this Court then whilst you were there on the 19th day of May what happened?

WITNESS:  While we were asleep at night the Accused came.  The door – he did not wait for the come in.  He entered.

STATE:  Just a moment.  You said you were sleeping.  With whom were you sleeping?

WITNESS:  I was sleeping in front and Kenneth was also sleeping in front.

STATE:  Kenneth the Complainant in this case?

WITNESS:  Ja.

STATE:  Then you may proceed.

WITNESS:  He … (indistinct) and asked for Pat.  

STATE:  Who is this Pat that he asked?

WITNESS:  It was his girlfriend.

STATE:  Who is Pat?

WITNESS:  Pat is his girlfriend.

STATE:  You may proceed.

WITNESS:  I said Pat is not there.  He entered the room.  

STATE:  Yes?

WITNESS:  He even went to the back room which is a shack.  He came back and he left the house through the front door where he entered.  He came back again.  The second time he did not knock.  He just entered.  

STATE:  Yes?

WITNESS:  He went – he looked through the rooms again looking for the person.  I told him that the person is not there.  Kenneth woke up and he told the Accused to leave the house.  

STATE:  You may proceed.

WITNESS:  Kenneth grabbed him and brought him out of the house.

STATE:  Where were you when Kenneth was grabbing him to leave the house?

WITNESS:  I was at the same point where he entered.  I was at that place.  I was still at that place.

STATE:  Were they still inside the house or were they outside the house with Kenneth?

WITNESS:  They were in the house and Kenneth was busy taking him out.  

STATE:  What happened then when they were outside?

WITNESS:  When they were outside I just heard shot – firearm shot.

STATE:  And then?

WITNESS:  When I heard the firearm – when I heard the shot I went out.  When I arrived outside the Accused was on top of Kenneth.

STATE:  What was he doing on top of Kenneth?

WITNESS:  I think they were struggling for the firearm.

STATE:  Did you see any firearm then at that time?

WITNESS:  Yes I did.

STATE:  Do you know whose firearm was that, that they were struggling with?

WITNESS:  It was Kenneth’s firearm.

STATE:  How do you know it was Kenneth’s firearm?

WITNESS:  I know that Kenneth do have a firearm.

STATE:  You saw them struggling with this firearm and what happened thereafter?

WITNESS:  When I went out I went out with the intention that I must go and disturb the Accused that he must not grab the firearm because I don’t know what is he going to do when the firearm is in his hands.

STATE:  Did you succeed in disturbing the Accused?

WITNESS:  I did disturb him and he ran away.  When he ran away the firearm was with him.

STATE:  Where was Kenneth the time the Accused was running with the firearm?

WITNESS:  Left behind at the yard.

STATE:  Did he perhaps do anything, chasing the Accused or whatever?  He just stayed in the yard?  Is there anything that he did?

WITNESS:  He went to report his firearm.

STATE:  I just want to get clear on the fact that when he saw the Accused running with the firearm did he say anything or whatever?

WITNESS:  No.

STATE:  And what did you do then when you saw the Accused running with the firearm?

WITNESS:  I did not chase him because he left the yard and he was gone.

STATE:  So if I get you correctly no attempts were made by the Complainant to get the firearm back from the Accused?

WITNESS:  We just went to report that his firearm is gone.

NO FURTHER QUESTIONS BY STATE

CROSS-EXAMINATION BY DEFENCE:  How many people were in the room?

WITNESS:  On the other side of the front room it was me, other side was Kenneth with his girlfriend.

DEFENCE:  So were you and Kenneth and his girlfriend sleeping together in the front room now or what?

WITNESS:  Yes.

DEFENCE:  You said the Accused was at the place twice?

WITNESS:  (Indistinct)

DEFENCE:  (No audible reply)

DEFENCE:  Could you perhaps remember if another sister of Kenneth was in the room?

WITNESS:  Ja, they were in the bedroom.

DEFENCE:  You see my client’s instruction is the sister told him that his girlfriend is not at home.

WITNESS:  I told him because when he entered he talked to me.

DEFENCE:  So after the second time the Accused came in and now you asked him again – he asked again where is his girlfriend, and then you told him his girlfriend wasn’t there.

WITNESS:  He didn’t ask for the second time.  He just came in and walked through the house.  He was looking for the …

DEFENCE:  You also testified that Kenneth tried to take the Accused out of the house, is that correct?

WITNESS:  Yes.

DEFENCE:  You see my client’s instruction is that Kenneth assaulted him in the house.

WITNESS:  Kenneth was assaulting him out of the house.

DEFENCE:  Could you please tell the Court where was – the shot went off, where did it took place?

WITNESS:  In the yard.

DEFENCE:  You see my client’s instruction is after he was assaulted by yourself and Kenneth and another guy you came – he went out of the yard and about thirty metres from the place in the street Kenneth and you and the other guy came after him and then there was a struggle there.

WITNESS:  It happened in the yard.

DEFENCE:  My client’s instruction is further whilst the struggle was taking place this gun went off outside the yard in the road.

WITNESS:  I was inside the house.  That resulted me to leave the house.

DEFENCE:  So you were inside the house when this gunshot went off?

WITNESS:  Correct, and that was the cause of me leaving the house.

END TAPE 1

TAPE 2

DEFENCE:  And when you came out where was Kenneth and the Accused then?

WITNESS:  In the yard in front of the front door.

DEFENCE:  My client’s instruction is when they were struggling inside – in the road outside the yard you came along and you also wanted to help Kenneth to assault him.

WITNESS:  I … (indistinct).  After I heard the gunshot I decided to leave the house to come and rescue Kenneth.

DEFENCE:  What did you do?

WITNESS:  I tried to remove him from Kenneth so that he may leave Kenneth.

DEFENCE:  At the stage when you wanted to try to remove him from Kenneth, in whose hands were this gun now?

WITNESS:  They were struggling, both of them.

DEFENCE:  So you also say now after you tried to – or you did in fact get the Accused from Kenneth and then the Accused had a gun on him?

WITNESS:  I don’t know whether he had a gun or he did not have a gun.

DEFENCE:  When did you find out that this gun was now taken from Kenneth?

WITNESS:  When they ran away because the gun was not with Kenneth then.

DEFENCE:  So now you also assume that he took the gun from Kenneth and ran away?

WITNESS:  That’s correct.

DEFENCE:  Did you and Kenneth immediately went to the police station to report this matter now?

WITNESS:  We went to report his firearm.

DEFENCE:  My question is did you immediately after this incident happened did Kenneth immediately go to the police station to report … (intervention) 

WITNESS:  Yes we did.

DEFENCE:  My client’s instruction is whilst Kenneth and him were struggling and whilst you also wanted to help Kenneth to assault him he managed to take the gun from Kenneth.

WITNESS:  Yes, it’s correct.

DEFENCE:  And my client’s instruction is further also when – he also managed – you also had a knife on you.  He also managed to take the knife from you.

WITNESS:  After the shot I left the house.  

COURT:  Listen, the question was that the Accused also managed to take your knife away from you.  What is your answer to that?  Yes or no?

WITNESS:  No, I did not have a knife.

DEFENCE:  The Accused also now – his instruction is after he took the stuff from you and Kenneth he ran to the community.

COURT:  What is your reply?

WITNESS:  I don’t know what happened after it happened.

DEFENCE:  His instruction is further when he arrived at this person of the community he told them – he tell the person what happened and he handed the gun to this person.

COURT:  What is your reply?

WITNESS:  I don’t know.

DEFENCE:  He also said now this person – this member of the community now phoned the police and the police came to this – where the gun was and they arrested the Accused.

COURT:  What is your reply?

WITNESS:  Yes, I did hear that he was arrested.

DEFENCE:  Did you perhaps heard what happened to this gun?

WITNESS:  No.

DEFENCE:  You and Kenneth are you – what are you and Kenneth of each other?

WITNESS:  No, we are just friends.  Kenneth’s mother was working at Red Cross and we did normally go to Red Cross to go and volunteer.  So that’s how I knew him.

DEFENCE:  So you are a good friend of Kenneth then?

WITNESS:  Correct.

DEFENCE:  So if Kenneth were in trouble you would’ve helped him in any way?

WITNESS:  Correct.

DEFENCE:  You see my client’s instruction on this specific day, this what happened is what – is according to my client’s version is that he went to house.  Kenneth and you assaulted him and after that he went out of the house.  He was dizzy in the road and he now sit down in the road, and you and the other – you and Kenneth followed and you wanted to assault him further there in the road.  

WITNESS:  I don’t know about that.

DEFENCE:  That was at that stage you assaulted the Accused.  Thank you Your Worship.

COURT:  He doesn’t have to answer it, okay.

DEFENCE:  Thank you Your Worship.  

COURT:  Mr Adams start asking please.

DEFENCE:  So you don’t know what happened to this gun?

WITNESS:  (No audible reply)

DEFENCE:  You don’t know what happened to this gun after he mos took the gun from Kenneth?

WITNESS:  I don’t know.  He ran away with the gun.

NO FURTHER QUESTIONS BY DEFENCE

NO RE-EXAMINATION BY STATE

MR CLIVE NGLUNGU STANDS DOWN

COURT:  Yes Mr Prosecutor?

STATE:  Your Worship, I think so Your Worship.  I ask for an adjournment up till two o’clock.

COURT:  Court will adjourn.

COURT ADJOURNED

---------- 

ON RESUMPTION

COURT:  … Mr Prosecutor?

STATE:  Your Worship that is the State’s case.  No other witnesses to be called by the State.

END OF STATE CASE

COURT:  Mr Adams?

DEFENCE:  Thank you Your Worship.  At this stage the Defence wants to apply for a discharge in terms of Section 174.

COURT:  Denied Mr Adams.

DEFENCE:  The Defence will then close its case Your Worship.

END OF DEFENCE CASE

COURT:  Yes Mr Prosecutor?

STATE ADDRESS BEFORE JUDGEMENT

STATE:  Thank you Your Worship.  The evidence by the two witnesses in this court that were called by the State is that of course there was a quarrel, struggle with the firearm and that the firearm was then taken.  It is so that the firearm was then handed to the police accordingly.  What the first witness confirmed that the firearm is with the police and that there seems to be no intention to deprive the Complainant permanently of the firearm.  


The second witness also testified to the fact that there was no word or anything said by the Complainant the time when Accused ran away with the firearm, and the Complainant testified that he did call the Accused requesting him to bring … (intervention) 

COURT:  Give the interpreter time to interpret please.

STATE:  Oh sorry Your Worship, I didn’t … 

COURT:  Yes, proceed.

STATE:  He testified that – the second witness testified that nothing was said by the Complainant when the Accused ran away with the firearm.  Complainant testified the other way round that he did call the Accused to bring the firearm back but the Complainant (sic) ran away.  


As per evidence Your Worship it is not in question – it is not in dispute that the firearm was taken but it is just a question of whether the Accused did have the intention to deprive the Complainant permanently of his firearm.  It is clear that there has been no such intention seeing that the firearm was with the police also.  

COURT:  Mr Prosecutor I can’t remember any of the witnesses testifying that the firearm is with the police station.

STATE:  Your Worship according to the first witness he testified that Inspector Makoena who was the investigating officer in this case informed him that the firearm is with the police.

COURT:  When was that?  I listened to the cassettes this morning and I didn’t hear something like that.  It is so Mr Adams?

DEFENCE:  He said so Your Worship.

COURT:  He said so?

DEFENCE:  Yes Your Worship.

COURT:  I’ve missed it.

DEFENCE:  The Court specifically asked a question to the first witness and he said the firearm was at the police station.

COURT:  Was at the police station.  Okay, proceed.

DEFENCE:  It was after the Court asked the question from the witness then he tell the Court that Mr Makoena got the gun.

COURT:  Okay, proceed.

STATE:  If that is the situation it is clear that the intention to deprive permanently has not been established by the State and with that evidence of the two witnesses I will request the Court then to take its discretion, as the Court deems that just.

DEFENCE ADDRESS BEFORE JUDGEMENT

DEFENCE:  Thank you Your Worship.  Your Worship the Accused is charged with theft of this arm.  For the elements of theft to suffice there must be intention on the Accused side to deprive the owner permanently of this firearm.  After the firearm - he took the firearm from the Complainant.  He ran to the committee and the committee now called the police in and the police arrived at the scene and they took the firearm from the Accused.  


The Complainant – after the Court specifically asked the Complainant where is the gun he confirmed that the investigation officer got the gun at the police station, so if the Accused had the intention to deprive the owner of his possession he would not have gone to the committee to tell the committee that he had a gun with him and handed over the gun to them.  Therefore the State did not prove beyond reasonable doubt that the Accused had the intention to deprive the owner of this gun.  


The Defence submission is therefore Your Worship to find the Accused not guilty in this matter.

COURT:  Mr Adams then I – you put it to the first witness that they lost the arm during the fight and now want to blame the Accused for it, if I remember correctly.  You put that to the witness at one stage.  To the second witness you put the version that it was handed over to the State committee, but to the first witness I think you put the version that he lost the firearm during the struggle and now want to blame it on the Accused, if I remember it correctly.

DEFENCE:  I can’t hear.

COURT:  U het gesê - aan u stellings gemaak – you make a – the question to the witness that he lost the firearm during the struggle, now want to blame Accused for it, and I don’t understand that – why you put it to the witness?

DEFENCE:  Your Worship I put it to the witness that he took the gun and he went to the committee and then … (intervention) 

COURT:  No, to the second witness you put it, not to the first witness.

DEFENCE:  To the first witness as well Your Worship.  

COURT:  No.  As far as I remember you said you want to blame him for the gun.  He lost the gun in a struggle and wanted to blame him for the gun.

DEFENCE:  And then he went to the committee.  I placed it on record as well.

COURT:  No, okay it doesn’t matter.  

JUDGEMENT

COURT:  Yes, the Accused is charged with theft of a firearm.  He pleaded not guilty.  His defence was conducted by Mr Adams.  Both the State and the Defence is of the opinion that the State does not prove that the Accused had intention to deprive the owner of his property permanently.  Although the Accused did not testify, this version was put to the witnesses.  The one witness confirmed that the gun is at the police station and the other one said he does not know what happened after the Accused ran away.  

The Court is satisfied that the State does not prove the Accused intention was to steal this firearm.  He gets the benefit of the doubt and HE IS ACQUITTED.

END OF CASE
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